February 24, 2021
AGENDA ITEM #8

Discuss and consider approving a contract with
Great Hills Constructors for the design and
construction of the 183 North Mobility Project

CENTRAL TEXAS REGIONAL

MOBILITY AUTHORITY
Strategic Plan Relevance: Regional Mobility
Department: Engineering
Contact: Mike Sexton, P.E., Acting Director of Engineering
Associated Costs: $477,149,654
Funding Source: Toll revenue bonds and Transportation Infrastructure
Finance and Innovation Act (TIFIA) funds.
Action Requested: Consider and act on the draft resolution

Project Description - The 183 North Mobility Project will expand capacity along a nine

mile stretch of US 183 between SH 45 and MoPac by adding two tolled express lanes in
each direction in the median of US 183, expanding the existing US 183 to four non-tolled
general-purpose lanes in each direction, and constructing a shared use path, and
sidewalks between SH 45/RM 620 and Loop 1. The project also includes the addition of
a direct connector between the existing express lanes on MoPac and the proposed express
lanes on US 183 and additional operational improvements along MoPac, including an
option to add a collector-distributor road.

Previous Actions & Brief History of the Project -

e April 27, 2016 - the Mobility Authority received environmental approval for the
development of the 183 North Project through the issuance of a Finding of No
Significant Impact by the Texas Department of Transportation (“TxDOT”).

e April 26, 2017 - the Mobility Authority exercised its option as a local toll project
entity to develop, finance, construct, and operate the 183 North Project.

e January 31, 2019 - the Texas Transportation Commission approved the release of
$104.2 million in federal funding for the non-tolled portion of the 183 North
Mobility Project.



March 15, 2019 - the Mobility Authority issued a Request for Qualifications
(RFQ) for the design and construction of the 183 North Mobility Project through
a Design-Build Agreement.
May 24, 2019 - The Mobility Authority received five Statement of Qualifications.
July 24, 2019 - the Mobility Authority evaluated the statements of qualifications
and the Board adopted Resolution No. 19-043 approving the short-listing of three
firms to submit detailed proposals. The short-listed Proposers included:

0 Capital Express Partners

0 Colorado River Constructors

0 Great Hills Constructors
November 20, 2019 - the Mobility Authority Board adopted Resolution No. 19 -
070 which authorized the issuance of the Final Request for Detailed Proposals to
the short-listed Proposers.
February 6, 2020, TxDOT approved an environmental reevaluation for the
optional collector-distributor road along MoPac.
August 18, 2020 - the Mobility Authority received Proposals from the three
short-listed Proposers.
February 8, 2021, the Mobility Authority Board awarded a contract to design and
construct the 183 North Mobility Project to Great Hills Constructors.

Financing -Funding to be provided through a combination of toll revenue bonds and

Transportation Infrastructure Finance and Innovation Act (TIFIA) funds.

Action requested - Staff recommends that, conditioned on receiving concurrence from

the Federal Highway Administration and TxDOT, that the Board authorize and direct
the Executive Director to execute the Design-Build Agreement with Great Hills

Constructors in an amount not to exceed $477,149,654 for design and construction of the

183 North Mobility Project in substantially the same form as attached.

Backup Provided: Draft Resolution

Draft Contract



GENERAL MEETING OF THE BOARD OF DIRECTORS
OF THE
CENTRAL TEXAS REGIONAL MOBILITY AUTHORITY

RESOLUTION NO. 21-0XX

APPROVING A CONTRACT WITH GREAT HILLS CONSTRUCTORS TO DESIGN
AND CONSTRUCT THE 183 NORTH MOBILITY PROJECT

WHEREAS, by Resolution No. 17-023, dated April 26, 2017, the Central Texas Regional Mobility
Authority Board of Directors (Board) exercised its option as a local toll project entity to develop,
finance, construct, and operate the 183 North Mobility Project that includes construction of two
express lanes in each direction along a 9-mile stretch of US 183 between SH 45/RM 620 and Mo Pac,
the addition of a fourth general purpose lane in each direction and connections from the 183 North
Express Lanes to the MoPac Express Lanes, as well as new shared use path connections, new
sidewalks, and cross-street connections for bicycles/pedestrians; and

WHEREAS, by Resolution No. 21-005, dated February 8, 2021, the Board awarded a contract to design
and construct the 183 North Mobility Project to Great Hills Constructors, a joint venture between
Archer Western Construction, LLC and Sundt Construction, Inc.; and

WHEREAS, contingent upon receiving concurrence in the award from the Federal Highway
Administration and the Texas Department of Transportation, the Board directed the Interim Executive
Director to negotiate a design-build contract for 183 North Mobility Project with Great Hills
Constructors and to present the proposed design-build contract to the Board for its approval once an
agreement was reached; and

WHEREAS, the Interim Executive Director and Great Hills Constructors have negotiated a proposed
contract for the design and construction of the 183 North Mobility Project in an amount not to exceed
$477,149,654 which is attached hereto as Exhibit A; and

WHEREAS, the Interim Executive Director recommends that the Board approve the proposed design-
build contract with Great Hills Constructors for the 183 North Mobility Project in the form or
substantially the same form attached hereto as Exhibit A.

NOW THEREFORE, BE IT RESOLVED, that the Board approves the contract to with Great Hills
Constructors to design and construct the 183 North Mobility Project in an amount not to exceed
$477,149,654, and herby authorizes the Interim Executive Director to finalize and execute the design-
build contract with Great Hills Constructors on behalf of the Mobility Authority in the form or in
substantially the same form attached hereto as Exhibit A.

Adopted by the Board of Directors of the Central Texas Regional Mobility Authority on the 24™ day
of February 2021.

Submitted and reviewed by: Approved:

Geoffrey Petrov, General Counsel Robert W. Jenkins, Jr.
Chairman, Board of Directors
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183 North Mobility Project

Project Number: 20183N22701C

DESIGN-BUILD AGREEMENT

Dated as of ,2021

By and Among

Central Texas Regional Mobility Authority,
a regional mobility authority operating pursuant to
Texas Transportation Code Chapter 370

and
Great Hills Constructors,

a joint venture between Archer Western Construction, LLC
and Sundt Construction, Inc.
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DESIGN-BUILD AGREEMENT
(183 North Mobility Project)

This DESIGN-BUILD AGREEMENT ("DB Agreement') is made and entered into as
of 2021, by and between the CENTRAL TEXAS REGIONAL
MOBILITY AUTHORITY (the "Mobility Authority'"), a regional mobility authority created
by Travis and Williamson Counties located in central Texas and operating pursuant to Chapter 370
of the Texas Transportation Code, and GREAT HILLS CONSTRUCTORS, a joint venture
between Archer Western Construction, LL.C and Sundt Construction, Inc. (the "DB Contractor"),
with reference to the following facts:

A. The Mobility Authority desires to develop as a toll road a portion of existing US
183 extending for approximately nine miles from State Highway (SH 45) North/Ranch-to-Market
(RM) 620 to State Loop 1 (MoPac) and generally consisting of the construction of four express
lanes (two in each direction) and widening of the existing United States Highway (US) 183 as
required to bring the total number of general purpose lanes to four in each direction, in addition to
other improvements, as more specifically described in the Scope of Work (Exhibit B) and
Technical Provisions (Exhibit C), are the "Project").

B. The Mobility Authority has determined that it is in the best interests of the Mobility
Authority and the public to contract with a single entity to develop, design and construct the
Project.

C. Pursuant to Chapter 370 of the Texas Transportation Code (the "Act"), 43 Tex. Admin.
Code, Chapter 26 (the "Rules"), and the Mobility Authority’s Policies and Procedures Governing
Procurement of Goods and Services ("Mobility Authority Procurement Policies"), the Mobility
Authority issued a Request for Qualifications on March 15, 2019 (the "RFQ"). The RFQ was
supplemented by information posted on the Mobility Authority website.

D. On May 24, 2019, the Mobility Authority received responses to the RFQ from
prospective DB Contractors.

E. On July 24, 2019, the Mobility Authority’s Board of Directors (the "Board'), in
accordance with the recommendation of an RFQ evaluation committee, shortlisted prospective DB
Contractors based upon their responses to the RFQ.

F. On November 20, 2019, pursuant to the Act, the Rules, and the Mobility Authority
Procurement Policies, the Mobility Authority issued a final Request for Detailed Proposals
("RFDP") to the prospective DB Contractors shortlisted by the Board. Addendum No. 1 to the
RFDP was issued on January 7, 2020. Addendum No. 2 to the RFDP was issued on March 2,
2020. Addendum No. 2.1 to the RFDP was issued on March 23, 2020. Addendum No. 2.2 to the
RFDP was issued on May 14, 2020. Addendum No. 3 to the RFDP was issued on July 1, 2020.

G. The Mobility Authority received three (3) responses to the RFDP on August 18, 2020.

H. After review and analysis and in accordance with applicable law, rules, policies, and
the RFDP, an RFDP evaluation committee comprised of Mobility Authority staff and consultants
determined that the DB Contractor was the proposer which best met the selection criteria contained
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in the RFDP and that its proposal was the one which provided the best value to the Mobility
Authority.

I. On February 8, 2021, the Mobility Authority Board accepted the recommendation of
the Mobility Authority Acting Director of Engineering and the RFDP evaluation committee and
authorized the Mobility Authority staff to negotiate and finalize this DB Agreement.

J. The Interim Executive Director of the Mobility Authority has been authorized to enter
into this DB Agreement pursuant to a resolution of the Mobility Authority Board dated January
27,2021.

K. The DB Contractor’s team includes the following Major Participant: Parsons
Transportation Group Inc.

L. The Parties intend for this DB Agreement to be a fixed price, lump sum contract
obligating the DB Contractor to perform all work necessary to complete the Work by the deadlines
set forth in the DB Agreement and in a manner satisfactory to the Mobility Authority, for the
Design-Build (DB) Price, subject only to certain specified limited exceptions set forth herein. The
DB Contractor submitted with its Proposal a fixed price for the Project, and the Contract
Documents provide that the Mobility Authority has no liability for any portion of the Work for
which a notice to proceed ("NTP") has not been issued. In order to allow the Mobility Authority
to budget for and finance the Project and to reduce the risk of cost overruns, this DB Agreement
includes restrictions affecting the DB Contractor’s ability to make claims for an increase to the DB
Price or an extension of the Completion Deadline or the Acceptance Deadline herein.

M. If the DB Contractor fails to complete the Work within the time limitations set forth in
the Contract Documents, then the Mobility Authority will suffer substantial losses and damages
which are impracticable and extremely difficult to ascertain. The Contract Documents therefore
provide that the DB Contractor shall pay the Mobility Authority substantial Liquidated Damages
in the event any such completion is delayed, on the conditions provided herein.

N. The Reference Documents include a Schematic Plan for the design of the Project. The
Mobility Authority and the DB Contractor both intend for the DB Contractor to assume full
responsibility and liability with respect to development of a Project Design of the Project,
including correction of any errors, omissions, inconsistencies or other defects in the Schematic
Plan affecting constructability, and for the DB Contractor to indemnify, defend and hold each of
the Indemnified Parties harmless with respect to any defects in the Project which may relate to
errors, omissions, inconsistencies or other defects in the Schematic Plan.

NOW, THEREFORE, in consideration of the sums to be paid to the DB Contractor by
the Mobility Authority, the foregoing promises and the covenants and agreements set forth herein,
the Parties hereby agree as follows:

1. CONTRACT COMPONENTS
1.1 Certain Definitions

Initially capitalized terms not otherwise defined in the body of this DB Agreement shall
have the definitions set forth in Exhibit A of this DB Agreement.
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1.2 Order of Precedence

Each of the Contract Documents is an essential part of this DB Agreement. The Contract
Documents are intended to be complementary and to describe and provide for a complete DB
Agreement. In the event of any conflict among the Contract Documents or between the Contract
Documents and other documents, the order of precedence shall be as set forth below. For design
and construction related standards and requirements, the order of precedence shall be:

(a) Change Orders and DB Agreement amendments;

(b) This DB Agreement (including Exhibit A but exclusive of other exhibits,
unless specifically referred to in the body of the DB Agreement);

(©) The Proposal, to the extent that it exceeds the requirements of the other
Contract Documents. In other words, if the Proposal includes statements that can reasonably be
interpreted as offers to provide higher quality items than otherwise required by the Contract
Documents or to perform services in addition to those otherwise required, or otherwise contains
terms which are more advantageous to the Mobility Authority than the requirements of the other
Contract Documents, the DB Contractor’s obligations hereunder shall include compliance with all
such statements, offers and terms. All such statements, offers and terms are set forth in Exhibit O
and are specifically incorporated into this DB Agreement. In no event, unless specifically provided
herein, shall the Proposal supercede a higher standard or obligation contained elsewhere in the
Contract Documents.

(d) Scope of Work (Exhibit B to this DB Agreement);

(e) Technical Provisions, as modified by any ATCs accepted by the Mobility
Authority and included in Exhibit O hereto (Exhibit C to this DB Agreement);

63) TxDOT Standards and TxDOT Specifications; and
(g) AASHTO Guidelines.

Certain of the Appendices to Exhibit D which are listed as Reference Documents are
referenced in the Contract Documents for the purpose of defining requirements of the Contract
Documents. Each such Appendix shall be deemed incorporated in the Contract Documents to the
extent that it is so referenced, with the same order of priority as the highest level Contract
Document in which the reference occurs. Additional details and more stringent requirements
contained in a lower priority document will control unless the requirements of the lower priority
document present an actual conflict with the requirements of the higher level document.
Notwithstanding the order of precedence among Contract Documents set forth in this Section 1.2,
in the event of a conflict within a Contract Document or set of Contract Documents with the same
order of priority (including within documents referenced therein), the Mobility Authority shall
have the right to determine, in its sole discretion, which provision applies. The DB Contractor shall
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request the Mobility Authority’s determination respecting the order of precedence among such
provisions promptly upon becoming aware of any such conflict.

In the event that the Contract Documents are ambiguous with respect to, or allow more
than one choice of, the standard or course of action applicable to the completion of any portion of
the Work and the Mobility Authority and the DB Contractor cannot agree as to the appropriate
standard or course of action, the Mobility Authority shall, in its reasonable discretion, determine
the applicable standard or course of action that best preserves the long term durability,
maintainability, and safety of the Project.

1.3 Referenced Standards

1.3.1 Unless otherwise specified by the Mobility Authority, any reference in the Contract
Documents to a described publication affecting any portion of the Work shall be deemed to mean
the latest edition or revision thereof, and amendments and supplements thereto, in effect on the
Proposal Date.

1.3.2 In interpreting Referenced Standards, policies and specifications, the following
apply:

(a) References to the Project owner shall mean the Mobility Authority;

(b) References to the Engineer in the TxDOT Standard Specifications for
Construction and Maintenance of Highways, Streets, and Bridges, adopted by TxDOT in November
2014, in the context of provider of compliance judgment, shall mean the Resident Engineer, or
other Mobility Authority representative, as determined by the Mobility Authority in its discretion.

(c) References to "plan(s)" shall mean the Design Documents; and

(d) Cross-references to measurement and payment provisions contained in the
Referenced Standards, policies and specifications shall be deemed to refer to the measurement and
payment provisions contained in the Contract Documents.

2. GENERAL FRAMEWORK AND OUTLINE OF TRANSACTION
2.1 Type of Transaction

This DB Agreement creates a partnering transaction to develop, design, permit, construct
and insure the Project in accordance with the requirements of the Contract Documents.

2.2 Role of Parties to Transaction
2.2.1 DB Contractor’s Role

2.2.1.1 Prior to the issuance of NTP1, the DB Contractor may, at its sole option and
risk, carry out certain Mobility Authority activities, including assisting and cooperating with the
Mobility Authority, as it may request, in connection with the closing of the Project financing,
including Bond financing, if any, and applications for State and federal assistance, by providing
any reasonably requested information about the DB Contractor’s organization and business.
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2.2.1.2 From the issuance of NTP1 through Project Final Acceptance, the DB
Contractor shall complete and manage the Work at a fixed price (with certain limited exceptions
thereto set forth in Section 14 of this DB Agreement) in compliance with the Contract Documents
and in accordance with the Project Schedule, including but not limited to:

(a) Preparing or causing to be prepared all plans and specifications in
accordance with TxDOT and FHWA approvals and other Governmental Approvals, applicable
Law, this DB Agreement and the other Contract Documents, and any amendments thereto;

(b) Acquiring any required the DB Contractor-Designated ROW;

(©) Performing Utility Adjustment Work in accordance with the Contract
Documents;

(d) Obtaining (if not previously obtained by the Mobility Authority) and
complying with all necessary Governmental Approvals;

(e) Completing the Work in accordance with the Design Documents and the
Project Schedule;

() Monitoring and ensuring quality completion by all members of the DB
Contractor Group of all aspects of the Work;

(2) Providing quality control and material quality assurance with respect to the
Work, subject to Mobility Authority quality acceptance, oversight, testing and involvement and
directives;

(h) Providing the Payment Bond and the Performance Bond in accordance with
this DB Agreement;

(1) Maintaining or causing to be maintained in place insurance policies which
satisfy the insurance requirements set forth in this DB Agreement;

) Warranting the Work, to the extent required under this DB Agreement;

(k) Continuing to assist and cooperate with the Mobility Authority, as it may
request, in connection with the Project financing by providing any reasonably requested
information; and

D Complying with any requirements of the Mobility Authority applicable to
the Project, that are contained in the Project Development Agreement for the 183 North Mobility
Project (the "PDA") between the Mobility Authority and TxDOT, a copy of which is contained in
Exhibit D — Item 1.3. Such compliance requires assumption of the Mobility Authority obligations
under the following sections of the PDA: 5 (design and construction), 6 (control of work), 7 (utility
relocations), 9 (maintenance activities), 10 (environmental permits and compliance), 12 (HUB
policy and DBE guidelines), 13 (compliance with applicable laws), 15 (maintenance of records),
and 23 (debarment requirements).

Central Texas Regional Mobility Authority 5 DB Agreement — EXECUTION COPY
183 North Mobility Project



2.2.2  Mobility Authority’s Role

2.2.2.1 Prior to the issuance of NTP2, the Mobility Authority shall have the right
to carry out certain financing-related and pre-construction activities, including:

(a) Participating in the negotiation of, and approving, the terms and conditions
for the financing of the Project;

(b) Acquiring the Schematic ROW; and

(c) Taking all necessary action to advance the Project including working with
the DB Contractor in dealing with Governmental Entities, railroads, Utilities, and other interested
parties to obtain necessary permits and agreements.

2.2.2.2 From the date on which the Mobility Authority issues NTP1 through Project
Final Acceptance, the Mobility Authority shall carry out certain design and construction-related
activities, including:

(a) Undertaking and/or completing any of the activities set forth in Section
2.2.2.1 that are not completed as of the date on which the Mobility Authority issues NTP1;

(b) Overseeing the completion of the Work in accordance with this DB
Agreement;

(c) Performing design quality acceptance and certain construction quality
acceptance, testing and oversight services in connection with the Work;

(d) Applying proceeds of Project financing toward, among other things, the
payments under this DB Agreement;

(e) Acknowledging the occurrence of Substantial Completion and Final
Acceptance;

6] Performing quarterly audit of processes, procedures and files to ensure
compliance with the Uniform Act and State laws, rules and regulations; and

(2) Administering this DB Agreement.

2.2.2.3 From and after the commencement of tolling operations of the Project
following Substantial Completion, the Mobility Authority shall have the right to carry out certain
operations activities, including:

(a) Imposing tolls and fixing toll rates for use of the Project;

(b) Applying toll revenues to the purposes and in the priority permitted under

Law;

(©) Administering this DB Agreement; and

(d) Enforcing the Warranties and any other Project warranties and guarantees.
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2.3 Partnering
2.3.1 Purpose; Scope

The Mobility Authority intends to encourage the foundation of a cohesive partner
relationship with the DB Contractor and its Subcontractors. The objectives include effective and
efficient performance and completion of the Work within budget, in accordance with the Project
Schedule, and in accordance with the Contract Documents. An integral aspect of the partnering is
the resolution of issues in a timely, professional and non-adversarial manner. The parties
acknowledge that one of the keys to the success of these major projects is to build trust between
the parties through communication and understanding. It is the Mobility Authority’s belief that a
strong partnering program will assist in promoting and maintaining an amicable working
relationship.

2.3.2  Schedule; Participation

Pursuant to Technical Provision 1, within 30 Days after issuance of NTP1, the DB
Contractor and the Mobility Authority jointly shall agree upon and select a third-party facilitator
to conduct the partnering meetings. The cost of the facilitator shall be shared equally between the
Mobility Authority and the DB Contractor. All costs of providing the partnering workshops, other
than the cost of the partnering facilitator, shall be paid by the DB Contractor. Partnering meetings
may be conducted at the office of the Mobility Authority or at such location as otherwise agreed
upon by the Parties. Persons who should attend the partnering meetings include Key Personnel
and executives of the Parties.

2.3.3 Use of Information From Partnering Meetings

Subject to the requirements of the Public Information Act, no statements made or materials
prepared during or relating to partnering meetings, including any statements made or documents
prepared by the facilitator, shall be admissible or discoverable in any judicial or other dispute
resolution proceeding.

3. SCOPE OF WORK; ROLE OF THE PARTIES AND LOCAL AGENCIES;
EFFECT OF TESTS AND INSPECTIONS

3.1 Work Scope

The Work includes the DB Contractor's obligation to furnish a complete design for the
Project meeting all requirements of the Contract Documents, to construct the Project as designed
and in accordance with all requirements of the Contract Documents and otherwise to comply with
all of the requirements in this DB Agreement. The DB Contractor acknowledges that the Mobility
Authority's designs of certain Project elements have been advanced to different stages of
development and are generally conceptual in nature and complete enough to support the
Environmental Documents. The Reference Documents are provided as guidelines and programs
to assist the DB Contractor in performing the Work. The DB Contractor acknowledges that the
DB Contractor is not entitled to rely on and has not relied on (i) the Reference Documents or
(i1) any other documents or information provided by the Mobility Authority, except to the extent
specifically permitted in the Contract Documents.

Central Texas Regional Mobility Authority 7 DB Agreement — EXECUTION COPY
183 North Mobility Project



3.2 Project Location and Description
A general description of the Project is set forth in the Scope of Work (Exhibit B).
3.3 Project Management Plan

The DB Contractor shall plan, schedule, and execute all aspects of the Work and shall
coordinate its activities with all parties who are directly impacted by the Work. The DB Contractor
shall document and report all Work in accordance with the requirements set forth herein and in an
approved Project Management Plan. Within 30 Days after the issuance of NTP1, The DB
Contractor shall submit the detailed Project Management Plan, which shall update and expand the
project management plan contained in the DB Contractor’s Proposal to meet the requirements
contained in Technical Provisions 1 and 2, to the Mobility Authority for acceptance.

3.4 Mobility Authority's Role

The Mobility Authority, or its designee, intends to oversee performance of the Work for
the purpose of confirming that the Work meets the requirements of the Contract Documents.
Mobility Authority responsibilities include design reviews and acceptance, construction inspection
and acceptance, oversight of materials, acceptance of the Work in accordance with Section 20, and
establishment of priorities for the purpose of ensuring timely receipt of revenues. The Mobility
Authority’s role in oversight of the DB Contractor’s design and construction quality is detailed in
Technical Provision 2. The Mobility Authority will also serve as a liaison with regulatory agencies
in connection with the DB Contractor's application for Environmental Approvals and/or
amendments or re-evaluations for which the DB Contractor is responsible, provided that the
ultimate responsibility for obtaining such Environmental Approvals shall remain with the DB
Contractor and the DB Contractor shall not be entitled to a Change Order for additional time or
compensation due to any action or inaction of the Mobility Authority with respect to such liaison
service. The Mobility Authority will provide the Mobility Authority-Provided Approvals in
accordance with the Contract Documents. The Mobility Authority will assist the DB Contractor
in efforts to obtain any required TxDOT and FHWA approvals, provided that the ultimate
responsibility for such reviews and approvals shall remain with the DB Contractor and the DB
Contractor shall not be entitled to a Change Order for additional time or compensation due to any
action or inaction by the Mobility Authority related to such assistance. The Mobility Authority,
or its designee, will also administer this DB Agreement, including: review and approval of
progress payments; Project Schedule review and approval; performance evaluation; Change Order
negotiation; and dispute resolution. The Mobility Authority will designate a Resident Engineer to
assist the Mobility Authority with the administration and oversight of the Work. The Resident
Engineer is not authorized to waive any requirements or provisions of this DB Agreement.

3.5 Local Agencies’ Roles

Elements of the Work on local roads may be subject to review, approval, inspection,
testing, and/or acceptance by local agencies. In addition, certain environmental mitigation
measures identified in the Environmental Documents may require coordination with local
agencies. The DB Contractor shall take such actions as are necessary to obtain all needed local
Governmental Approvals and ensure coordination with local agencies, in each case, as required to
undertake and complete the Work, but the DB Contractor shall not make any commitment or enter
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into any obligations that will affect or impact the Mobility Authority or TxDOT without the written
consent of the Mobility Authority and/or TxDOT, as the case may be.

3.6 DB Contractor Obligations

3.6.1 The DB Contractor shall design and construct the Project in conformity with the
Basic Configuration and in general conformity with the Schematic Plan, in accordance with all
professional engineering principles and construction practices generally accepted in the State as
the standard in the industry. The DB Contractor shall construct the Project in a good and
workmanlike manner, free from defects and in accordance with the terms and conditions set forth
in the Contract Documents. Except as otherwise specifically provided in the Contract Documents,
all materials, services and efforts necessary to achieve Substantial Completion on or before the
Completion Deadline and Final Acceptance on or before the Acceptance Deadline shall be the DB
Contractor's sole responsibility; and the cost of all such materials, services and efforts are included
in the DB Price. The DB Contractor acknowledges that it shall maintain the Work until Final
Acceptance, including repair of damage caused by accidents or vandalism, and that the cost of
maintenance services for the Project prior to Final Acceptance is included in the DB Price except
as otherwise specified in the Contract Documents.

3.6.2 The DB Contractor shall furnish all design and other services, provide all
supervision, labor, equipment and materials and undertake all efforts necessary or appropriate
(excluding only those materials, services and efforts which the Contract Documents specify will
be undertaken by other Persons) to construct the Project, achieve Substantial Completion on or
before the Completion Deadline and Final Acceptance on or before the Acceptance Deadline and
maintain the Work during construction. In so doing, the DB Contractor shall comply with the
requirements of the Contract Documents, the Project Schedule, all Governmental Approvals, the
approved Project Management Plan, the approved Design Quality Management Plan (“DQMP”),
the approved Construction Quality Management Plan (“CQMP”), the Mobility Authority’s
Quality Assurance Program (“QAP”), the approved Safety Plan and applicable Laws, and shall
take into account the boundaries of the Schematic ROW, the Additional Properties and other
physical constraints affecting the Project. Unless Utilities are relocated at the expense of a Utility
Owner or a local government, the DB Contractor shall be responsible for reimbursing any railroad
and Utility Owners for Adjustments that they perform. The DB Contractor shall also be responsible
for coordinating construction and other activities with any railroad and Utility Owners and other
contractors involved with the Project, and/or projects adjacent to the Project in order to ensure that
the Project is able to open to the public and commence toll revenue service on or before the
Completion Deadline.

3.6.3 The DB Contractor shall, at all times, provide a Project Manager approved in
writing by the Mobility Authority, in its sole discretion, who will have full responsibility for the
prosecution of the Work and will act as a single point of contact in all matters on behalf of the DB
Contractor. The DB Contractor shall not change the Project Manager or any other Category A
Personnel, as described in Technical Provision 1, except for the reasons specified in Section 19.1.6,
without the prior written approval of the Mobility Authority, in its sole discretion. If the DB
Contractor fails to obtain the Mobility Authority’s approval of a replacement within 30 Days after
the existing Project Manager or Category A Person leaves, the Mobility Authority shall have the
right to apply the provisions of Section 19.1 until such time as an approved replacement has started
work. Moreover, the DB Contractor shall not change or replace any Major Participant without the
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prior written approval of the Mobility Authority, and the Mobility Authority may apply the
provisions of Section 19.1 until such time as a replacement Major Participant has been approved
by the Mobility Authority.

3.6.4 The DB Contractor shall obtain and pay the cost of obtaining all Governmental
Approvals except Mobility Authority-Provided Approvals. Prior to beginning any construction
activities for any portion of the Project, the DB Contractor shall furnish the Mobility Authority
with fully executed copies of all Governmental Approvals required for such portion of the Project
and provide the Mobility Authority with all bonds required under this DB Agreement.

3.6.5 Except as provided in Sections 7.5.2 and 7.6, the DB Contractor shall, at its
expense, undertake and properly perform all actions required by, and all actions necessary to
maintain in full force and effect, all Governmental Approvals, including performance of all
environmental mitigation and compliance measures required by the Contract Documents,
Environmental Approvals and applicable Law.

3.6.6 The DB Contractor shall perform construction inspection, material sampling and
testing in accordance with the Contract Documents and the DB Contractor’s approved CQMP and
the Mobility Authority’s QAP.

3.6.7 The DB Contractor shall provide and maintain field offices as described in
Technical Provision 1, which facilities shall be for the joint use of the DB Contractor, the Mobility
Authority, the Resident Engineer and other Persons reasonably designated by the Mobility
Authority.

3.6.8 The DB Contractor shall cooperate with the Mobility Authority and its agents and
designated representatives in connection with all matters relating to the Project, including review
of the design of the Project and conducting inspections during the construction of the Project.

3.6.9 The DB Contractor shall mitigate delay to the Project and mitigate damages due to
delay in all circumstances, at no cost to the Mobility Authority except as otherwise specified
herein, to the extent reasonably possible, including by resequencing, reallocating or redeploying
its forces to other work, and obtaining additional personnel, equipment and materials, as necessary.

3.6.10 The DB Contractor shall, at all times, deliver design submittals in accordance with
the Technical Provisions. The DB Contractor shall deliver to the Mobility Authority a written
certification by the Design Quality Assurance Manager (“DQAM”) of the Final Design Plans for
the Project in accordance with Technical Provision 2. If the DB Contractor fails to deliver such
certification and approval to the Mobility Authority in accordance with the provisions of Technical
Provision 2, the Mobility Authority shall have the right to withhold payments under this DB
Agreement until such time as the Final Design Plans have been approved by the DQAM and the
Mobility Authority, in its design quality acceptance role, in accordance with Technical Provision
2.

3.6.11 The DB Contractor shall, at the completion of the Project, submit to the Mobility
Authority in electronic form the as-built plans, signed, sealed, and dated by a professional
engineer, licensed in the State of Texas, certifying that the 183 North Mobility Project was
constructed in accordance with the approved plans, specifications, and approved contract
revisions.
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3.6.12 The DB Contractor shall, at its expense, provide for acquisition and relocation
services to implement the acquisition of any the DB Contractor-Designated ROW, including the
actual real property cost.

3.7 Effect of Reviews, Inspections, Tests, and Acceptances

The DB Contractor shall not be relieved of any obligations to perform the Work in
accordance with the Contract Documents by reviews, tests, inspections or acceptances performed
by any Persons, or by any failure of any Person to take such action. The reviews, inspections, tests
and acceptances conducted or provided by the Mobility Authority and others do not constitute
approval of the materials or Work reviewed, tested or inspected, and the Mobility Authority may
reject or accept any Work or materials, request modifications or corrective actions, and/or identify
additional Work which must be done to bring the Project into compliance with the requirements
of the Contract Documents at any time prior to Project Final Acceptance, whether or not previous
reviews, inspections, tests or acceptances were conducted by any such Persons; provided that
Mobility Authority may not require the DB Contractor to change Work to comply with
requirements of the Contract Documents if Mobility Authority has previously approved a specific
Deviation from such requirements in writing. Notwithstanding any design oversight, construction
oversight, environmental oversight or other Project oversight activities by the Mobility Authority
or any of the Indemnified Parties, the DQAM, the Materials Quality Acceptance Manager
(“MQAM”), or the Resident Engineer, the DB Contractor shall be solely responsible for the
quality, safety and operability of the Project, through its compliance with the requirements of the
Contract Documents, the Governmental Approvals and applicable Law.

4. INFORMATION SUPPLIED TO THE DB CONTRACTOR;
ACKNOWLEDGMENT BY THE DB CONTRACTOR

4.1 Information Supplied

Exhibit D to this DB Agreement contains the list of Reference Documents that have been
made available to the DB Contractor, and the DB Contractor acknowledges and agrees that it has
been provided the opportunity to review all such documents.

4.2 Acknowledgment by the DB Contractor

The DB Contractor agrees that it has full responsibility for the design of the Project and
that the DB Contractor will furnish the design of the Project regardless of the fact that certain
conceptual design work occurred and was provided to the DB Contractor prior to the Effective
Date. The DB Contractor agrees that it has diligently reviewed and verified the Schematic Plan for
errors, inadequacies, inaccuracies, omissions, inconsistencies or other defects which may affect
constructability, durability, conformance with acceptable design standards and efficient and safe
operation and has incorporated into the DB Price all costs associated with Work to correct said
errors, inadequacies, inaccuracies, omissions, inconsistencies and other defects. The DB
Contractor specifically acknowledges and agrees that:

(a) The Schematic Plan is preliminary and conceptual in nature.

(b) The DB Contractor is not entitled to rely on any documents or information
provided by the Mobility Authority, including the RFDP Documents and the Reference
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Documents, except for overall conceptual guidance and then only to the extent expressly provided
to the contrary herein.

(c) Subject to the oversight rights of the Mobility Authority under this DB
Agreement, the DB Contractor shall correct any errors, inadequacies, inaccuracies, omissions and
defects in the Schematic Plan which can be corrected through the design and/or construction
process and implement field changes serving the same purpose so long as such correction does not
result in a material change in the Basic Configuration.

(d) The Mobility Authority shall have no liability for errors, inadequacies,
inaccuracies, omissions and defects in the Schematic Plan. The foregoing shall not be deemed to
limit the Mobility Authority's obligations with respect to Differing Site Conditions as set forth in
Section 14.9, or the DB Contractor's right to receive any available insurance proceeds.

(e) The Warranties and indemnities hereunder given by the DB Contractor
cover errors, omissions and defects in the Project, including those that may be related to errors,
inadequacies, inaccuracies, omissions and defects in the Schematic Plan.

6] Except as may be otherwise provided in Exhibit O, the DB Contractor has
independently determined that the Schematic Plan represents a feasible concept for the design of
the Project which can and shall be used as the basis for the Project Design to be furnished by the
DB Contractor, and agrees that it shall have no right to seek additional compensation or a time
extension as a result of errors, omissions, inadequacies or inaccuracies in the Schematic Plan,
except as specifically permitted by Section 14.

(2) THE MOBILITY AUTHORITY DOES NOT REPRESENT OR
WARRANT THAT THE INFORMATION CONTAINED IN THE SCHEMATIC PLAN, AND
OTHER REFERENCE DOCUMENTS IS EITHER COMPLETE, CORRECT OR ACCURATE
OR THAT SUCH INFORMATION IS IN CONFORMITY WITH THE REQUIREMENTS OF
THE ENVIRONMENTAL APPROVALS, APPLICABLE LAW OR OTHER CONTRACT
DOCUMENTS. THE DB CONTRACTOR SHALL BE SOLELY RESPONSIBLE FOR
VERIFYING THE ACCURACY AND COMPLETENESS OF SUCH INFORMATION AND
SHALL HAVE NO RECOURSE AGAINST THE MOBILITY AUTHORITY OR ITS AGENTS
OR REPRESENTATIVES IF SUCH INFORMATION AND/OR ANY ASPECT OF THE
SCHEMATIC PLAN OR OTHER REFERENCE DOCUMENTS PROVES TO BE
INACCURATE, INCOMPLETE OR NOT IN CONFORMITY WITH THE ENVIRONMENTAL
APPROVALS, APPLICABLE LAW OR OTHER CONTRACT DOCUMENTS.

(h) The Mobility Authority shall not be responsible or liable in any respect for
any Loss suffered by any member of the DB Contractor Group by reason of any use of any
information contained in the Schematic Plan or any action or forbearance in reliance thereon. The
DB Contractor further acknowledges and agrees that (i) if, and to the extent that any member of
the DB Contractor Group uses any of said information in any way, such use is made on the basis
that the DB Contractor, not the Mobility Authority, has approved of such use and information and
is responsible for said information, (ii) the DB Contractor is capable of conducting and is obligated
hereunder to conduct any and all studies, analyses and investigations as it deems advisable to verify
or supplement said information, and (iii) any use of said information is entirely at the DB
Contractor’s own risk and at its own discretion.

Central Texas Regional Mobility Authority 12 DB Agreement — EXECUTION COPY
183 North Mobility Project



(1) The Schematic Plan is hereby incorporated by reference herein to the extent,
and only to the extent, that it sets forth the Basic Configuration of the design of the Project.
Accordingly, in general, the DB Contractor may deviate from the Schematic Plan as it deems
advisable, provided that it must obtain prior written approval by the Mobility Authority and/or a
Change Order hereunder with respect to any material change by the DB Contractor from the Basic
Configuration, except as may be otherwise provided in Exhibit O. Furthermore, the DB
Contractor’s right to deviate from the Schematic Plan and the Basic Configuration is subject to the
DB Contractor’s compliance with all applicable requirements of the Contract Documents.

) The topography mapping, Utility characteristics (including ownership,
types, sizes and locations) and the exploratory geotechnical investigations presented in the
Reference Documents may or may not represent the actual subsurface conditions along the present
alignment of the Project. Except to the extent that Section 14 provides for an increase in the DB
Price and/or extensions of the Completion Deadline and/or Acceptance Deadline with respect to
such matter, the Mobility Authority accepts no responsibility for the accuracy of the topographical
mapping, Utility information or geotechnical information provided, or for information concerning
the location or extent of Hazardous Materials, archaeological features, endangered species or
vegetation or the DB Contractor's interpretation of any information provided. Furthermore, the
DB Contractor acknowledges and agrees that the existing surface conditions, including Utility
characteristics as specified above, may have changed or may be different from the surface
conditions depicted in the Reference Documents. Except to the extent, if any, that Section 14
provides for an increase in the DB Price and/or extensions of the Completion Deadline and/or
Acceptance Deadline with respect to such matter, the Mobility Authority accepts no responsibility
for the accuracy of any depiction of surface or subsurface conditions in the Reference Documents
or the DB Contractor’s interpretation of any information provided.

(k) The Proposal, to the extent that it meets or exceeds the requirements of the
other Contract Documents, as provided in Section 1.2(c) hereof, imposes obligations on the DB
Contractor hereunder, provided such Proposal shall not supercede a higher standard or obligation
contained elsewhere in the Contract Documents.

D The DB Contractor is obligated to comply with any TxDOT approval or
other TxDOT requirements applicable to the Project, the Mobility Authority, or the DB Contractor
contained in or required by the PDA, as specified in Section 2.2.1.1(l) hereof.

4.3 Changes in Basic Configuration

4.3.1 Except as may be otherwise provided in Exhibit O, the DB Contractor shall not
make any material change in the Basic Configuration except as approved by the Mobility Authority
(with concurrence by TxDOT and FHWA) and authorized by a Change Order. Except as set forth
in Section 4.3.3, a Change Order is required regardless of the reason underlying the change and
regardless of whether the change increases, decreases or has no effect on the DB Contractor’s
costs. Any such Change Order shall be subject to the conditions and requirements contained in
this Section 4.3, as well as the conditions and requirements which are generally applicable to
Change Orders in Section 14 and subject to the limitations contained in Section 7.6.

4.3.2 The DB Contractor shall be responsible for any cost increases and/or delays which
affect the duration of a Critical Path activity resulting from changes in requirements and
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obligations of the DB Contractor relating to the Project due to inaccuracies in the Schematic Plan.
Any changes in the Basic Configuration shall be the responsibility of the DB Contractor with the
exception of a Mobility Authority-Directed Change involving more than $50,000 in additional
costs or involving a delay to a Critical Path.

4.3.3 No Change Order shall be required for any non-material changes in the Basic
Configuration which have been approved by the Mobility Authority, in writing. The DB
Contractor acknowledges and agrees that constraints set forth in the Mobility Authority-Provided
Approvals, TxDOT Standards and TxDOT Specifications and other Contract Documents, as well
as site conditions and the Schematic Plan, will impact the DB Contractor’s ability to make changes
in the Basic Configuration.

5. TIME WITHIN WHICH PROJECT SHALL BE COMPLETED; PROJECT
SCHEDULE AND PROGRESS

5.1 Time of Essence; Notices to Proceed

5.1.1 As a material consideration for entering into the DB Agreement, the DB Contractor
hereby commits, and the Mobility Authority is relying upon the DB Contractor's commitment, to
develop the Project in accordance with the time periods set forth in this DB Agreement. Except
where this DB Agreement expressly provides for an extension of time, the time limitation set forth
in the Contract Documents for the DB Contractor's performance of its covenants, conditions and
obligations are of the essence, and the DB Contractor waives any right at law or in equity to tender
or complete performance beyond the applicable time period, or to require the Mobility Authority
to accept such performance.

5.1.2 Authorization allowing the DB Contractor to proceed with Work hereunder shall
be provided through the Mobility Authority's issuance of NTP1 and NTP2.

5.1.3 The Mobility Authority anticipates issuing NTP1 following the Finance Closing
Date. Issuance of NTP1 authorizes the DB Contractor to perform the portion of the Work necessary
to obtain the Mobility Authority’s acceptance of the component parts, plans and documentation of
the PMP and QMP, to enter the Project ROW in order to conduct surveys and site investigations,
including geotechnical, Hazardous Materials and Utilities investigations, and to begin negotiating
Utility agreements. It also authorizes the DB Contractor to commence Design Work in accordance
with the Technical Provisions, provided however that the Design Work may not commence until
after submittal and acceptance of the PMP and DQMP.

5.1.4 The Mobility Authority anticipates issuing NTP2 and NTP3 following the Finance
Closing Date. Issuance of NTP2 authorizes the DB Contractor to perform all other Base Scope
Work and activities pertaining to the Project. Issuance of NTP3 authorizes the DB Contractor to
commence the Deferred Work. Notwithstanding issuance of NTP2, the DB Contractor shall not
be permitted to commence Construction Work on any portion of the Project until all the conditions
to the commencement of Construction Work set forth in Section 7.1 have been satisfied.

5.2 Guaranteed Completion
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5.2.1 Completion Deadline

5.2.1.1 Subject to the adjustments of the Completion Deadline and Acceptance
Deadline as provided in the Contract Documents, the DB Contractor shall achieve Substantial
Completion of the Project no later than 1,519 Days after the issuance of NTP1. If the Mobility
Authority elects to issue NTP3 for the Deferred Work, then the DB Contractor shall achieve
Substantial Completion of the Project no later than 1,519 Days after the issuance of NTP1.

5.2.1.2 The deadline for Substantial Completion set forth above, as it may be
extended hereunder, is referred to herein as the ""Completion Deadline."

5.2.2 Acceptance Deadline

The DB Contractor shall achieve Final Acceptance of the Project within 120 Days after
Substantial Completion of the Project. The deadline for Final Acceptance of the Project, as such
deadline may be extended hereunder, is referred to herein as the " Acceptance Deadline."

5.2.3 No Time Extensions

Except as otherwise specifically provided in Section 14, the Mobility Authority shall have
no obligation to extend the Completion Deadline or Acceptance Deadline, and the DB Contractor
shall not be relieved of its obligations to achieve (a) the milestones described in the Project
Schedule; (b) Substantial Completion of the Project by the Completion Deadline; or (c) Final
Acceptance by the Acceptance Deadline.

5.3 Project Schedule

The planning, design, construction, and completion of the Work shall be undertaken and
completed in accordance with the Project Schedule approved by the Mobility Authority in writing,
as revised and updated from time to time. The Project Schedule shall be used by the Parties for
planning and monitoring the progress of the Work and as the basis for determining the amount of
monthly progress payments to be made to the DB Contractor.

5.4 Project Schedule Submittals

The DB Contractor shall deliver the Project Schedule submittals described in Technical
Provision 5.
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5.5 Recovery Schedule

5.5.1 In accordance with Technical Provision 5, a Recovery Schedule is required at the
request of the Mobility Authority, whenever the DB Contractor's Work is delayed on any Critical
Path deadline date for a period which exceeds the lesser of (a) 30 Days in the aggregate or (b) that
number of Days which, in the aggregate, is equal to 5% of the Days remaining until the Completion
Deadline for the Project, excluding Mobility Authority-Caused Delays and any other delays for
which the DB Contractor is entitled to seek an extension.! In such event, the DB Contractor shall
include, as part of the next Monthly Update revision submittal, a Recovery Schedule demonstrating
the DB Contractor’s program and proposed plan to address Project Schedule delays in order to
achieve Substantial Completion of the Project by the Completion Deadline and Final Acceptance
of the Project by the Acceptance Deadline.

5.5.2 All costs incurred by the DB Contractor in preparing and implementing the
Recovery Schedule shall be borne by the DB Contractor and shall not result in a change to the DB
Price, except to the extent permitted in accordance with Section 14 or Section 5.5.3.

5.5.3 If a Recovery Schedule would be required in order to achieve Substantial
Completion of the Project by the Completion Deadline as the result of an event described in
Section 14 and the DB Contractor would be entitled under this DB Agreement to an increase in
the DB Price to implement such Recovery Schedule, the Mobility Authority shall have the right,
in its sole discretion, to decide whether to allow a time extension or to require implementation of
the Recovery Schedule without such time extension, provided that provision by the DB Contractor
of such a Recovery Schedule is commercially reasonable. In such event, the DB Contractor shall
submit to the Mobility Authority at least two alternative Change Order forms, one of which shall
include a Recovery Schedule and show the proposed Acceleration Costs associated with the
Recovery Schedule, and the other of which shall provide for an extension of the Completion
Deadline without any increase in the DB Price (except as provided in Section 14). If the Mobility
Authority elects to implement the Recovery Schedule in lieu of a time extension, the Mobility
Authority shall issue a Change Order increasing the DB Price to account for and include the
additional Acceleration Costs. Ifit is not feasible to regain the time lost under the Project Schedule
so as to meet the Completion Deadline or if the DB Contractor believes that the Acceleration Costs
associated with such a recovery are prohibitive, then the DB Contractor shall recommend a time
extension in the Change Order form.

5.5.4 [IfaRecovery Schedule is required hereunder, the DB Contractor shall provide such
Recovery Schedule in writing within ten (10) Business Days of Mobility Authority’s request.

5.5.5 Notwithstanding anything in the Contract Documents to the contrary, there shall be
no Event of Default for the DB Contractor’s unexcused delay in achieving the Completion
Deadline or Acceptance Deadline by the dates allowed under the Contract Documents or the DB
Contractor’s provision of a schedule showing an unexcused delay in achieving any such deadlines
so long as (i) such delay is no greater than 180 Days and (ii) notwithstanding the liability cap
contained in Section 18.3 hereof, the DB Contractor pays Liquidated Damages to the Mobility

(1) For example, if there are 80 Days remaining to the Completion Deadline for the Project, 5% of that number would be 4 Days. In that
case, the DB Contractor would be obligated to provide a Recovery Schedule if the DB Contractor was behind schedule by more than 4
Days.
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Authority for each Day of actual delay beyond the applicable completion or Acceptance Deadline.
Notwithstanding any approval rights that the Mobility Authority may have concerning a Recovery
Schedule or anything else in the Contract Documents to the contrary, the amount of schedule
recovery and the DB Contractor’s means and methods of schedule recovery, shall be in the DB
Contractor’s discretion so long as the DB Contractor’s unexcused delay meets the requirements
set forth in the preceding sentence.

5.6 Float

All Float contained in the Project Schedule shall be considered a Project resource available
to either Party or both Parties, on an as-needed basis, to achieve Project Schedule milestones,
Substantial Completion by the Completion Deadline and/or Final Acceptance by the Acceptance
Deadline. All Float shall be shown in the Project Schedule on each Project Schedule submittal.
Identification of (or failure to identify) Float on the schedule shall be evaluated by the Mobility
Authority in determining whether to approve the Project Schedule. Once identified, Float shall be
monitored, accounted for and maintained in accordance with critical path methodology.

6. RIGHT OF WAY SERVICES
6.1 Acquisition of Final ROW

Acquisition of Final ROW shall be undertaken and completed in accordance with the
requirements and obligations of this Section 6 and Technical Provision 7.

6.2 Costs of Acquisitions

6.2.1 The parties hereto acknowledge that, as between the Mobility Authority and the DB
Contractor, Mobility Authority shall be responsible for the purchase price for (i) all parcels,
exclusive of Existing Utility Property Interests, within the Schematic ROW, and (ii) any real
property outside of the Schematic ROW that must be acquired due to a Mobility Authority—
Directed Change, and shall be responsible for all right of way engineering, administration,
acquisition and related services for all such parcels, including all costs and expenses of negotiation
and condemnation proceedings. Only TxDOT or the Mobility Authority may initiate
condemnation proceedings.

6.2.2 The DB Contractor shall be responsible for all costs and expenses of performing
the right of way services described in Technical Provision 7 in connection with acquiring all DB
Contractor-Designated ROW, Existing Utility Property Interests and New Ultility Property
Interests including the purchase price, and all costs and expenses of obtaining necessary
Environmental Approvals, right of way engineering, administration, acquisition and related
services. The DB Contractor shall pay all costs and expenses of the DB Contractor and all
reasonable costs and expenses of the Mobility Authority (and TxDOT, if applicable) in connection
therewith, whether the acquisition is by negotiation or condemnation, including the reasonable
costs for private counsel retained by the Mobility Authority (or TxDOT) for such purposes. If the
Mobility Authority (or TxDOT) incurs any such costs and expenses on the DB Contractor’s behalf,
the Mobility Authority (or TxDOT) may submit any invoices for such costs and expenses to the
DB Contractor, in which case the DB Contractor shall pay the invoices prior to delinquency. If
the Mobility Authority (or TxDOT) pays any such costs and expenses on the DB Contractor’s
behalf, the DB Contractor shall reimburse the Mobility Authority (or TXDOT, as applicable) within
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10 Days of the submittal to the DB Contractor of an invoice for such costs and expenses.
Alternatively, the Mobility Authority may deduct the amount of such costs and expenses from any
sums owed by the Mobility Authority to the DB Contractor pursuant to this DB Agreement.

6.2.3 All costs and expenses for the acquisition of any temporary right or interest in real
property that the DB Contractor determines necessary or desirable for its convenience in
constructing the Project, such as for work space, laydown areas, materials storage areas or
temporary utility relocation, or for any permanent interest in real property that the DB Contractor
may wish to acquire for its convenience which will not be part of the Final ROW, shall be the DB
Contractor’s sole responsibility, to be undertaken at the DB Contractor’s sole cost and expense.
The Mobility Authority shall have no obligations or responsibilities with respect to the acquisition,
maintenance or disposition of such rights or interests, and is not required to use its powers of
eminent domain in connection therewith. The DB Contractor will comply with all applicable Laws
in acquiring and maintaining or disposing of any such property rights or interests. The DB
Contractor shall cause the documentation of any such property interest to contain the grantor’s
express acknowledgment that the Mobility Authority shall have no liability with respect thereto.

6.2.4 The DB Contractor shall be responsible for all costs and expenses incurred by
Utility Owners in acquiring New Ultility Property Interests, excluding any such costs or expenses
attributable to any Betterments.

6.3 Limiting Acquisition of Additional Properties

The DB Contractor’s recommendation regarding the acquisition of Additional Properties
shall be subject to the following:

6.3.1 The DB Contractor shall use its Best Efforts to restrict and limit additional costs to
the Project associated with Mobility Authority-Directed Changes. To the extent reasonably
possible, consideration shall be given to using retaining walls or making other engineering
adjustments as an alternative to the acquisition of Additional Properties. If it would be possible to
use a retaining wall or other engineering adjustment to accommodate a Mobility Authority-
Directed Change as an alternative to the acquisition of Additional Properties, the DB Contractor
shall support its recommendation to acquire Additional Properties in lieu of constructing a
retaining wall or otherwise modifying the Schematic Plan with an analysis demonstrating cost or
time savings or other justification.

6.3.2 The DB Contractor shall not be entitled to any time extensions or cost increases for
acquisition of DB Contractor-Designated ROW unless there is a Mobility Authority-Caused Delay
pursuant to subparagraph (b) of the definition of that term.

6.3.3 Inall cases, the DB Contractor shall exercise particular care to avoid acquisition of
land owned by a public entity and used for a use inconsistent with highway use.
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6.4 Representations by the DB Contractor

No member of the DB Contractor Group shall represent himself or herself as an agent of
the Mobility Authority or TxXDOT while communicating with any of the owners or occupants of
the Final ROW, any property in which the DB Contractor seeks to obtain a temporary right or
interest or a permanent right that will not be part of the Final ROW, or at any other time in
connection with performing the services described in Technical Provision 7. No member of the
DB Contractor Group shall appear before any owner or occupant of any Final ROW for the
purposes of completing any of the documentation required under Technical Provision 7 without
first presenting to that owner or occupant a letter, executed by the Mobility Authority or TxDOT,
stating that the DB Contractor Group is working for the Mobility Authority or TxDOT, as the case
may be, for the purposes of the acquisition of the Final ROW; provided, however, that the
execution of, and approvals concerning, any relevant documentation shall be made by the Mobility
Authority. The DB Contractor Group shall not represent itself as an agent for the Mobility
Authority or TXDOT. Each member of the DB Contractor Group shall at all times conform with
applicable Law (including, to the extent applicable, the Uniform Act) in all communications and
actions with the owners or the occupants of the Final ROW or any other real property in which the
DB Contractor seeks to obtain any right or interest. The DB Contractor shall send to each affected
property owner by certified mail, return receipt requested, a copy of the latest version of the State
of Texas Landowner’s Bill of Rights as found on the website of the Office of the Attorney General
of Texas.

6.5 Negotiations and Condemnation Proceedings Relative to the Acquisition of DB
Contractor-Designated ROW

Negotiations for any DB Contractor-Designated ROW shall be undertaken as set forth in
Technical Provision 7. The DB Contractor shall obtain the Mobility Authority’s written approval
of any offer to be extended to an owner of any interest in DB Contractor Designated ROW prior
to making such offer, in accordance with Technical Provision 7. The DB Contractor shall notify
the Mobility Authority in writing, for its concurrence, of the failure of negotiations with respect to
the acquisition of any parcel of DB Contractor-Designated ROW and shall submit to the Mobility
Authority for approval a condemnation package for the parcel as described in Technical Provision
7. The Mobility Authority shall have 15 Business Days either to (a) approve the package or (b)
provide its comments and/or request for additional information to the DB Contractor if the
Mobility Authority determines that the condemnation package is incomplete or otherwise
deficient. The DB Contractor shall incorporate any suggested changes and provide any additional
information requested by the Mobility Authority and shall resubmit the condemnation package to
the Mobility Authority for review and approval. The Mobility Authority shall have 10 Business
Days to approve or provide comments to the DB Contractor on any resubmittals. Failure of the
Mobility Authority to provide the DB Contractor with its approval or, in the event the
condemnation package is incomplete or otherwise deficient, its comments and/or request for
additional information, within 15 Business Days of the Mobility Authority’s receipt of a
condemnation packet shall be considered a Mobility Authority-Caused Delay. Condemnation
proceedings for any DB Contractor-Designated ROW will be initiated by the Mobility Authority,
within a reasonable time following approval by the Mobility Authority of a complete
condemnation package for the parcel. At no additional cost to the Mobility Authority, the DB
Contractor shall cooperate in all respects with the Mobility Authority and TxDOT and shall cause
all expert witnesses, appraisers, surveyors and other consultants utilized by the DB Contractor in
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connection with the acquisition of DB Contractor-Designated ROW subject to condemnation to
be available to and assist the Mobility Authority and TxDOT in connection with the condemnation
proceedings, including discovery, depositions, pre-trial preparation and trial testimony. Counsel
engaged for negotiations and/or condemnation proceedings shall be designated by the Mobility
Authority. Delays to the Critical Path due to failure of the Mobility Authority to make DB
Contractor Designated ROW available within 240 Days after approval of a condemnation packet
shall be considered a Mobility Authority-Caused Delay. The term "make available", as used
herein, shall mean to make available possession for construction free of occupancy by others and
subject to any necessary demolition. The DB Contractor shall comply in all respects with the
Uniform Relocation and Real Property Acquisition Policies Act of 1970, as amended with respect
to its activities related to the acquisition of DB Contractor-Designated ROW.

6.6 Physical Possession of Final ROW; Failure by the Mobility Authority to Make
Schematic ROW Available

6.6.1 The Mobility Authority shall notify the DB Contractor of the availability of
Schematic ROW, and provide access thereto, within five (5) Business Days after the Mobility
Authority has received access to such Schematic ROW. The DB Contractor shall be responsible
for being informed of and complying with any access restrictions that may be set forth in any
documents granting access to any Schematic ROW, provided that the Mobility Authority has
provided such documents to the DB Contractor. Upon obtaining knowledge of any anticipated
delay in the dates for acquisition of any Schematic ROW, the Party obtaining knowledge shall
promptly notify the other party in writing. In such event, the DB Contractor shall immediately
determine whether the delay impacts the Critical Path and, if so, to what extent it might be possible
to avoid such delay through alternative construction methods or otherwise. The DB Contractor
shall promptly meet with the Mobility Authority to determine the best course of action and prepare
a written report setting forth its recommendations, which recommendations shall be subject to the
written approval of the Mobility Authority. Notwithstanding anything in this DB Agreement to
the contrary, the DB Contractor may not make a claim for a Change Order to extend the
Completion Deadline or the Acceptance Deadline unless the Mobility Authority fails to make a
parcel of Schematic ROW available for construction to the DB Contractor within 180 Days of the
issuance of NTP1 and then only if such failure has a material adverse effect on the Critical Path.
Any such failure by the Mobility Authority to make Schematic ROW available within 180 Days
of issuance of NTP1 shall be considered a Mobility Authority-Caused Delay. In no event shall the
DB Contractor be entitled to a Change Order to increase the DB Price or extend the Completion
Deadline or the Acceptance Deadline as a result of the DB Contractor’s failure to make available
any DB Contractor—Designated ROW. All DB Contractor - Designated ROW will be acquired in
accordance with the procedures described in Technical Provision 7.

6.6.2 The DB Contractor shall be responsible for being informed of and complying with
any covenants and restrictions set forth in the deeds and any other related real property purchase
and sale documents pertaining to the Mobility Authority's or TxXDOT's acquisition of any Final
ROW, provided that the Mobility Authority has provided such documents to the DB Contractor.
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6.7 Rights of Early Access

To the extent that the DB Contractor has not been provided with access to portions of the
Schematic ROW prior to the date set forth on the Project Schedule, the DB Contractor shall work
around such Schematic ROW with the goals of minimizing delay to the completion of the Project.
Except for delays caused by the type of event described in clause (b) or clause (c) of the definition
of "Mobility Authority-Caused Delay", the DB Contractor shall not be entitled to any time
extension for delays caused by the failure or inability of the Mobility Authority to provide
Schematic ROW. Where the DB Contractor makes a written request for access or rights of entry
for any Schematic ROW for which access has not yet been acquired, the DB Contractor may, with
the Mobility Authority's written consent, negotiate with property owners or occupants for early
access or temporary use of land, provided there is no violation of applicable Law. The DB
Contractor's negotiations with property owners or occupants for early rights-of-entry shall occur
only under such terms and conditions as are stipulated by the Mobility Authority, with the proviso
that the Mobility Authority’s consent may be withheld or withdrawn at any time, in the Mobility
Authority’s sole discretion. The Mobility Authority shall not be bound by the terms and conditions
agreed upon by the DB Contractor and any property owner or occupant until such time as the
Mobility Authority has expressly so indicated in writing (and, then, only to the extent expressly
set forth therein).

7. COMMENCEMENT OF CONSTRUCTION; CONSTRUCTION PROCEDURES;
HAZARDOUS MATERIALS; NEW ENVIRONMENTAL APPROVALS

7.1 Commencement of Construction

The DB Contractor shall not commence construction of any portion of the Project prior to
occurrence of all the following events, except with the prior written approval of the Mobility
Authority, in its sole discretion:

7.1.1 The Mobility Authority shall have approved (a) the Safety Plan; (b) the Hazardous
Materials Management Plan; and (c) the CQMP.

7.1.2  All Governmental Approvals necessary for construction of the applicable portion
of the Project shall have been obtained and all conditions of such Governmental Approvals which
are a prerequisite to commencement of such construction shall have been performed.

7.1.3  All required insurance and bonds shall remain in full force and effect.

7.1.4 The Mobility Authority (either directly or through the DB Contractor) shall have
acquired the real property upon which the construction will be conducted or the Mobility Authority
or the DB Contractor shall have obtained approval to enter into physical possession of the property
upon which work will be performed, including, where necessary, approval to enter by means of a
right of entry; provided, however, that the DB Contractor shall not refrain from commencing
construction on any portion of the Project based on any failure to obtain physical possession of
one or more properties required for construction elsewhere on the Project.

7.1.5 The DB Contractor shall have completed all required investigations to establish and
confirm the existence and location of Utilities in such portion of the Project.
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7.1.6 The Mobility Authority shall have issued NTP2.

7.1.7 The DB Contractor shall have submitted the Preliminary (30%) Design Submittal
for the entire Project and such submittal shall have been accepted by the Mobility Authority in
accordance with Technical Provision 2, including an adequate response by the DB Contractor to
all Mobility Authority comments.

7.1.8 Except as otherwise provided in Technical Provision 2 regarding Early Start of
Construction, the Design Documents for the applicable portion of the Project shall have been
accepted by the Mobility Authority in accordance with Technical Provision 2, and shall have been
through the DQMP process.

7.1.9 The DB Contractor shall have met any other requirement specified in Technical
Provision 2 and Technical Provision 23 for commencement of construction operations.

Notwithstanding this Section 7.1, the DB Contractor may commence construction directly
related to Utility Adjustment Work prior to meeting the requirements of Sections 7.1.6 and 7.1.7
above.

7.2 Supervision and Construction Procedures

7.2.1 The DB Contractor shall be solely responsible for and have control over
construction means, methods, techniques, sequences, procedures and Site safety and for
coordinating all portions of the Work under the Contract Documents, subject, however, to all
requirements contained in the Contract Documents.

7.2.2  As between the DB Contractor and the Mobility Authority, the DB Contractor shall
be solely responsible for implementing, maintaining and supervising the approved Safety Plan in
accordance with Technical Provision 25. The DB Contractor shall take all reasonable precautions
and be solely responsible for the safety of, and shall provide protection to prevent damage, injury
or loss to: (a) all employees of the DB Contractor and its Subcontractors performing the Work and
other persons who are on the Site or would reasonably be expected to be affected by the Work;
(b) the Work and materials and equipment to be incorporated therein; and (c) all other property
within or adjacent to the Site; provided that the DB Contractor’s responsibilities under this section
are limited to those risks associated directly or indirectly with the Work.

7.2.3 The DB Contractor shall use commercially reasonable efforts to cause all of its
activities and the activities of its employees, agents, officers and Subcontractors and all other
Persons for whom the DB Contractor may be legally or contractually responsible to be undertaken
in a manner that will minimize the effect on surrounding property and the public.

7.3 Inspection and Testing

7.3.1 The DB Contractor shall perform the inspection, sampling and testing necessary to
comply with its obligations under the Contract Documents, in accordance with its approved CQMP
and the Mobility Authority’s QAP. At all points in performance of the Work at which specific
inspections, acceptances or approvals by the Mobility Authority are required by the Contract
Documents, the DB Contractor shall not proceed beyond that point until the Mobility Authority
has completed such inspection, acceptance, or approval or waived its right to inspect, accept or
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approve, which waiver shall be in writing. Inspections shall be performed in accordance with the
time limits specified in the CQMP and the Mobility Authority’s QAP.

7.3.2 As part of the Mobility Authority’s Material Acceptance and oversight role as
described in Technical Provision 2, all materials and each part or detail of the Work shall also be
subject to inspection and testing by the Mobility Authority. When any Governmental Entity,
Utility Owner or railroad is to accept or pay for a portion of the cost of the Work, its respective
representatives have the right to inspect the work. Such inspection does not make such Person a
party to this DB Agreement nor will it change the rights of the parties hereto. The DB Contractor
hereby consents to such inspection and testing. In the event that such inspection and testing results
in a failed test, the Mobility Authority may require the DB Contractor to reimburse the Mobility
Authority for its reasonable costs related to retesting. Such reasonable costs may be deducted from
payments to be made by the Mobility Authority pursuant to Section 13 hereof.

7.3.3 At all times before Final Acceptance, the DB Contractor shall remove or uncover
such portions of the finished construction Work as directed by the Mobility Authority. After
examination by the Mobility Authority, the DB Contractor shall restore the Work to the standard
required by the Contract Documents. Ifthe Work exposed or examined is not in conformance with
the requirements of the Contract Documents, then the cost of uncovering, removing and restoring
the Work and of recovery of any delay to the Critical Path occasioned thereby shall be at the DB
Contractor’s expense. Furthermore, any Work done or materials used without adequate notice to
and opportunity for prior inspection by the Mobility Authority, as required in Technical Provision
2, may be ordered uncovered, removed or restored at the DB Contractor’s expense, even if the
Work proves acceptable and in conformance after uncovering. Except with respect to Work done
or materials used as described in the preceding sentence, if Work exposed or examined under this
Section 7.3.3 is in conformance with the requirements of the Contract Documents, then any delay
in the Critical Path from uncovering, removing and restoring Work shall be considered a Mobility
Authority-Caused Delay, and the DB Contractor shall be entitled to a Change Order for the cost
of such efforts and recovery of any delay to any Critical Path occasioned thereby, subject to the
provisions of Section 14 hereof.

7.4 Correction of Nonconforming Work

7.4.1 Subject to the Mobility Authority’s unilateral right to accept or reject
Nonconforming Work, rejected Nonconforming Work shall be removed and replaced so as to be
acceptable to the Mobility Authority, at the DB Contractor’s expense; and the DB Contractor shall
promptly take all action necessary to prevent similar deficiencies from occurring in the future. The
fact that the Mobility Authority may not have discovered the Nonconforming Work shall not
constitute an acceptance of such Nonconforming Work. If the DB Contractor fails to correct any
Nonconforming Work, or fails to provide an acceptable schedule to complete such Nonconforming
Work and then begins such work, within five (5) Days of receipt of notice from the Mobility
Authority requesting correction, unless such Nonconforming Work does not pose a risk to health
or safety, and due to the nature of the work, correction of such cannot begin within five (5) days,
then, in this case, if Contractor does not implement correction of such work within the time
provided under the Project Schedule, then the Mobility Authority may (i) impose a fee of $2,500
per Day until the DB Contractor corrects such Nonconforming Work or provides an acceptable
schedule for its completion, (ii) issue a stop work order pertaining to the portion of work directly
impacted by the Nonconforming Work until such correction is made or acceptable schedule for
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completion is provided, and/or (iii) cause the Nonconforming Work to be remedied or removed
and replaced and may deduct the cost of doing so from any moneys due or to become due to the
DB Contractor and/or obtain reimbursement from the DB Contractor for such cost (plus interest
thereon at the maximum rate allowable under applicable Law). The procedures for correction of
Nonconforming Work set forth in the CQMP shall be consistent with the requirements of this
Section 7.4.

7.4.2 The Mobility Authority may, but shall not be obligated to, accept any
Nonconforming Work without requiring it to be fully corrected. In such event, the Mobility
Authority shall be entitled to reimbursement of a portion of the DB Price equal to the greater of
(a) the diminution in value of the Project attributable to the Nonconforming Work, including the
present value of future maintenance and repair costs that the Mobility Authority anticipates may
be required as a result of the nonconformity, and (b) the difference between the cost of performing
the work in question in accordance with the Contract Documents and the actual cost of performing
the Nonconforming Work. In the event that the Mobility Authority determines that (b) is greater
than (a) in the previous sentence, then the Mobility Authority shall allow the DB Contractor the
option (exercisable within ten (10) Business Days of written notice from Mobility Authority of
such determination) to provide reimbursement or to correct the Non-Conforming Work, at the DB
Contractor’s expense. Such reimbursement by the DB Contractor shall be made within ten (10)
Days of the Mobility Authority’s submittal to the DB Contractor of an invoice therefor and shall
accrue interest at the maximum rate allowable under applicable Law. Alternatively, the Mobility
Authority may deduct the amount owing from any sum owed by the Mobility Authority to the DB
Contractor pursuant to this DB Agreement. Where applicable, the Mobility Authority shall apply
TxDOT Standard Specifications and TxDOT Prices criteria in determining the amount of reduction
in the DB Price related to the Nonconforming Work.

7.4.3 Ifthe Mobility Authority (at its sole discretion) requires construction modifications
or changes to already-completed Project elements performed under the Released-for-Construction
(“RFC”) provisions due to noncompliance with Contract Documents, DB Contractor shall make
any and all such construction modifications, removals, or reconfigurations at its sole cost and
expense, without any entitlement to time extensions or adjustment in the DB Price.

7.5 Hazardous Materials Management
7.5.1 Procedures and Compensation for Hazardous Materials Management

7.5.1.1 If during the course of the Work, the DB Contractor encounters material
quantities of Hazardous Materials, the DB Contractor shall (a) promptly notify the Mobility
Authority in writing and advise the Mobility Authority of any obligation to notify State or federal
agencies under applicable Laws; and (b) take reasonable steps, including design modifications
and/or construction techniques, to avoid excavation or dewatering in areas with Hazardous
Materials. Where excavation or dewatering of Hazardous Materials is unavoidable, the DB
Contractor shall utilize appropriately trained personnel and shall implement the most cost-effective
approach to Hazardous Materials Management, as directed by the Mobility Authority. The DB
Contractor’s plan for Hazardous Materials Management shall be subject to the prior written
approval of the Mobility Authority and shall be in accordance with Technical Provision 9. For
purposes of this section, the term "material quantities" means only quantities that would require
reporting or other action under Federal or State Law. Wherever feasible and consistent with
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applicable Laws, contaminated soil and groundwater shall not be disposed off-site. All Hazardous
Materials shall be managed in accordance with applicable Laws, Governmental Approvals, the
Hazardous Materials Management Plan, the approved investigative work plan described in
Technical Provision 9, the approved site investigation report described in Technical Provision 9
and the Safety Plan.

7.5.1.2 The DB Contractor shall afford the Mobility Authority the opportunity to
inspect sites containing Hazardous Materials before any action is taken which would inhibit the
Mobility Authority's ability to ascertain the nature and extent of the contamination.

7.5.1.3 Subject to the limitations and exceptions set forth in this Section 7.5. and
Section 14, the DB Contractor shall be entitled to a Change Order as set forth in Section 14.8 with
respect to additional costs and/or delays directly attributable to the discovery of (a) Unknown
Hazardous Materials within the Schematic ROW; (b) Hazardous Materials on any parcels added
to the Site by a Mobility Authority-Directed Change other than as a result of Releases of Hazardous
Materials by the DB Contractor; or (¢) Hazardous Materials falling within the definition of a Force
Majeure Event. The amount of additional compensation or extension of time in any Change Order
allowed hereunder shall be determined in accordance with Section 14.8. Entitlement to
compensation or a time extension shall be limited to costs of work performed pursuant to the DB
Contractor’s Hazardous Materials Management Plan, investigative work plan and site
investigation report for such Hazardous Materials as approved by the Mobility Authority, in
writing (provided that approval by the Mobility Authority shall not be required for costs incurred
in connection with immediate or emergency response actions performed at the direction of the
Environmental Team). No compensation or time extension shall be allowed with respect to (a)
immaterial quantities of Hazardous Materials (for these purposes, quantities shall be considered
immaterial if Direct Costs related to their removal would not reasonably exceed $10,000), (b) any
Hazardous Materials that could have been avoided by reasonable design modifications or
construction techniques (provided the DB Contractor shall be entitled to a Change Order for
reasonable costs of redesign where the discovery of Hazardous Materials requires a change to the
DB Contractor’s already existing design plans), (c) any costs that could have been reasonably
avoided, or (d) Hazardous Materials on any other Additional Properties or New Utility Property
Interests. To the extent that any proceeds of insurance are available to pay the cost of any
Hazardous Materials Management, the DB Contractor shall rely on insurance to provide
compensation, in lieu of requesting a Change Order for additional costs. Notwithstanding any
other provision of this DB Agreement, the Mobility Authority shall have the right to direct the DB
Contractor to allow the Mobility Authority or its designee to provide some or all Hazardous
Materials management, in which case no Change Order for additional costs shall be issued for such
work, but the DB Contractor may be entitled to a Change Order providing for a time extension in
accordance with Section 14.8.

7.5.2 Hazardous Materials Generator

As between the DB Contractor and the Mobility Authority, and except as provided herein,
the Mobility Authority shall be considered the generator of and arranger of (i) Hazardous Materials
on the Final ROW as of the Effective Date, (i1) Hazardous Materials on any Additional Properties
acquired after the Effective Date (other than the DB Contractor — Designated ROW) and (iii) any
Releases of Hazardous Materials on the Final ROW by the Mobility Authority, and, subject to the
DB Contractor's obligation to pay certain costs pursuant to Section 14.8, shall have the
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responsibility for all Hazardous Materials Management costs including assessment, containment
and remediation expenses related thereto; provided, however, that the foregoing shall not preclude
or limit any rights or remedies that the Mobility Authority may have against third parties and/or
prior owners, lessees, licensees and occupants of the Final ROW. The DB Contractor shall be
considered the generator of any Hazardous Materials which result from (a) Release(s) of
Hazardous Material attributable to the negligence, willful misconduct, or breach of applicable Law
or contract by any member of the DB Contractor Group; and (b) Release(s) of Hazardous Materials
arranged to be brought onto the Final ROW or elsewhere by any member of the DB Contractor
Group unless Mobility Authority is responsible for the Release of such Hazardous Materials
pursuant to clause (iii) of the first sentence of this Section 7.5.2; provided, however, that the
foregoing shall not preclude or limit any rights or remedies that the DB Contractor may have
against third parties.

7.5.3 Hazardous Materials Releases Caused by the DB Contractor

Hazardous Materials Management costs, including assessment, containment, and
remediation expenses, which result from (a) Release(s) of Hazardous Materials attributable to the
actions, omissions, negligence, willful misconduct, or breach of applicable Law or contract by any
member of the DB Contractor Group; or (b) Release(s) of Hazardous Materials arranged to be
brought onto the Final ROW or elsewhere by any member of the DB Contractor Group shall not
be the responsibility of the Mobility Authority or compensable to the DB Contractor, regardless
of the cause of the Release of Hazardous Materials. The DB Contractor shall be fully responsible
for all Hazardous Materials Management costs associated with such Hazardous Materials.

7.5.4 Materials Brought to Final ROW by the DB Contractor

The DB Contractor shall be solely responsible for: (a) compliance with all Laws applicable
to Hazardous Materials brought onto the Site by any member of the DB Contractor Group; (b) use,
containment, storage, management, transport and disposal of all such Hazardous Materials in
accordance with this DB Agreement and all applicable Laws and Environmental Approvals; and
(c) payment of all penalties, expenses (including attorneys’ fees and costs), costs, suits, judgments,
claims, actions, damages (including damages to natural resources, property or Persons), delays and
liability associated with, arising out of or related to such Hazardous Materials, including any of
the foregoing incurred or suffered by the Mobility Authority.

7.5.5 Environmental Approvals Relating to Hazardous Materials

It is the responsibility of the DB Contractor to obtain, on behalf of the Mobility Authority,
all Governmental Approvals relating to Hazardous Materials Management performed by the DB
Contractor at the direction of the Mobility Authority including federal and State surface water and
groundwater discharge permits and permits for recycling or reuse of Hazardous Materials. The
DB Contractor shall be solely responsible for compliance with such Governmental Approvals and
applicable Laws, including those governing the preparation of waste profiles, waste manifests and
bills of lading. The Mobility Authority has exclusive decision-making authority regarding
selection of the destination facility to which the pre-existing Hazardous Materials will be
transported. With regard to pre-existing Hazardous Materials, the Mobility Authority shall comply
with the applicable standards for generators and arrangers including those found at 40 C.F.R., Part
262, including the responsibility to sign manifests for the transport of hazardous wastes. The
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foregoing shall not preclude or limit any rights, remedies or defenses that the Mobility Authority
or the DB Contractor may have against any Governmental Entity or third parties, including prior
owners, lessees, licensees and occupants of any parcel of land that is or becomes part of the Final
ROW properties as of the Effective Date.

7.5.6 Indemnification

To the extent permitted by applicable Law, the Mobility Authority shall indemnify, save,
protect and defend the DB Contractor from third party claims, causes of action and Losses arising
out of or related to generator or arranger liability for the pre-existing Hazardous Materials and
Hazardous Materials from the Mobility Authority Release(s) of Hazardous Material for which the
Mobility Authority is considered the generator and arranger pursuant to this Section, specifically
excluding generator and arranger liability for actual and threatened DB Contractor Releases of
Hazardous Materials.

7.6 Environmental Compliance

The DB Contractor shall be responsible for performance of all environmental mitigation
measures (which term shall be deemed to include all requirements of the Environmental
Approvals, including the Mobility Authority-Provided Approvals and similar Governmental
Approvals, regardless of whether such requirements would be considered to fall within a strict
definition of the term) for the Project (other than those which the Mobility Authority has expressly
agreed to perform under the Contract Documents). The DB Price includes compensation for the
DB Contractor’s performance of all such mitigation measures provided, however, the DB Price
does not include compensation for the DB Contractor’s performance of environmental mitigation
matters for which the DB Contractor is entitled to additional time and/or monetary compensation
under Section 14 or for which the Mobility Authority is responsible under this DB Agreement, or
Hazardous Materials of which the Mobility Authority is the generator under Section 7.5.2.

7.6.1 Mobility Authority’s Responsibility for Approvals

7.6.1.1 All mitigation requirements contained in the final Mobility Authority-
Provided Approvals shall automatically be deemed included in the scope of the Work. In the event
that the final Mobility Authority-Provided Approvals (inclusive of the final Environmental
Documents) have been provided to the DB Contractor prior to the Proposal Due Date, and they
incorporate mitigation requirements addressing any modification in the Project Design from the
original design concept included in the draft Environmental Documents, such additional mitigation
requirements shall be the DB Contractor’s responsibility and shall not be considered a Mobility
Authority-Directed Change or a Force Majeure Event.

7.6.1.2 The DB Contractor shall be responsible for obtaining any New
Environmental Approvals required for the Project. In the event any New Environmental Approval
is necessitated by a Mobility Authority-Directed Change or a Force Majeure Event, the DB
Contractor shall be responsible for obtaining such New Environmental Approval and/or
performing any additional mitigation requirements of such New Environmental Approval only if
directed to do so by a Directive Letter or a Change Order. The Mobility Authority shall cooperate
with the DB Contractor and support its efforts to obtain any such New Environmental Approval.
Any Change Order covering a Mobility Authority-Directed Change or a Force Majeure Event shall
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include compensation to the DB Contractor for additional costs incurred by the DB Contractor to
obtain the New Environmental Approval and to implement any changes in the Work (including
performance of additional mitigation measures) resulting from such New Environmental
Approvals, as well as any time extension necessitated by a Mobility Authority-Directed Change
or a Force Majeure Event, subject to the conditions and limitations contained in Section 14.

7.6.2 Approvals to be Obtained by the DB Contractor

7.6.2.1 If it is necessary to obtain a New Environmental Approval for any reason
other than a Force Majeure Event or a Mobility Authority-Directed Change, the DB Contractor
shall be fully responsible, at its sole cost and expense, for obtaining the New Environmental
Approval and any other environmental clearances that may be necessary, and for all requirements
resulting therefrom, as well as for any litigation arising in connection therewith.

8. DISADVANTAGED BUSINESS ENTERPRISE; CIVIL RIGHTS
8.1 DBE Requirements

8.1.1 The Mobility Authority has adopted a Disadvantaged Business Enterprise ("DBE")
Policy Statement and a Business Opportunity Program and Policy ("BOPP") to facilitate and
encourage the participation of disadvantaged and small businesses in Mobility Authority
Procurements. The DBE Policy Statement is attached as Exhibit H. Pursuant to the BOPP, all
Mobility Authority contracts funded in whole or in part with federal funds received from the
United States Department of Transportation ("DOT"), including funds received through the
Federal Highway Administration ("FHWA"), or funded in whole or in part with such federal funds
received by the Mobility Authority through TxDOT, are subject to TxDOT's DBE Program,
adopted by the Mobility Authority through a Memorandum of Understanding with TxDOT. The
DBE Program provides DBEs full opportunity to participate in all Mobility Authority contracts in
accordance with 49 C.F.R. Part 26. The goals for DBE participation are determined by the
Mobility Authority and/or TxDOT in accordance with the requirements and formulas set forth in
49 C.F.R. Part 26 and applicable rules promulgated thereunder. The DB Contractor shall comply
with all requirements set forth in (i) the Mobility Authority’s DBE Program, and (ii) the DB
Contractor’s FHWA approved DBE Performance Plan adopted by the DB Contractor in
accordance with (1).

8.1.2 The DBE participation goal with respect to design services included in the Work is
10% of the DB Price attributable to design and other related professional services including ROW
acquisition services, if any. The DBE participation goal with respect to all other Work is 9% of
the DB Price attributable to such work.

8.1.3 The DB Contractor shall include provisions to effectuate this Section 8 and Exhibit
H in every Subcontract (including purchase orders and in every subcontract of any member of the
DB Contractor Group for Work), and shall require that they be included in all Subcontracts at
lower tiers, so that such provisions will be binding upon each Subcontractor. In the event the DB
Contractor intends to perform operations and maintenance work with respect to the Project, the
DB Contractor agrees to use good faith efforts to encourage DBE participation in the performance
of such work.
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8.1.4 The DB Contractor shall not cancel or terminate any Subcontract with a DBE firm
except in accordance with all requirements and provisions applicable to cancellation or termination
of Subcontracts with DBE firms set forth in TxXDOT’s DBE Special Provision.

8.2 Civil Rights

8.2.1 The DB Contractor shall not, and shall cause the Subcontractors to not, discriminate
on the basis of race, color, national origin or sex in the performance of the Work under the Contract
Documents. The DB Contractor shall carry out, and shall cause the Subcontractors to carry out,
applicable requirements of 23 C.F.R. Part 230 in the award and administration of FHW A-assisted
agreements. Failure by the DB Contractor to carry out these requirements is a material breach of
this DB Agreement, which may result in the termination of the Contract Documents or such other
remedy as the Mobility Authority or TxXDOT deems appropriate.

8.2.2 In all solicitations either by competitive bidding or negotiation made by the DB
Contractor for Work to be performed by a Subcontractor, including procurement of materials or
leases of equipment, the DB Contractor shall notify each potential Subcontractor of such
Subcontractor’s obligations under this Section 8.2 and of the federal regulations relative to
nondiscrimination. The DB Contractor shall include Section 8.2.1 in every Subcontract (including
purchase orders), and shall require that they be included in all Subcontracts at lower tiers, so that
such provisions will be binding upon each Subcontractor. The Mobility Authority shall have the
right to review all Subcontracts to assure compliance with this provision.

9. PERFORMANCE AND PAYMENT SECURITY

The DB Contractor shall deliver to the Mobility Authority, and maintain in full force and
effect at all times, security for performance of the Work as described below (or other assurance
satisfactory to the Mobility Authority in its sole discretion).

9.1 Proposal Bond

The DB Contractor has provided a Proposal Bond to the Mobility Authority in the amount
of $10,000,000. The Proposal Bond shall remain in place as security for performance of the DB
Contractor’s obligations under the Contract Documents during the period prior to issuance of
NTP1, including the DB Contractor’s obligation to provide the Performance Bond and Payment
Bond hereunder. Upon the Mobility Authority’s receipt of the Performance Bond and the Payment
Bond and all other documents required to be provided to the Mobility Authority on or before
issuance of NTP1, the Mobility Authority shall release the Proposal Bond.

9.2 Performance Bond

Upon the issuance by the Mobility Authority of NTP1, the DB Contractor shall deliver to
the Mobility Authority a performance bond in the amount of the DB Price and in the form attached
hereto as Exhibit | (the "Performance Bond"). After Final Acceptance of the Project, the
Mobility Authority shall provide a written release of the Performance Bond, provided that all of
the following have occurred: (a) the DB Contractor is in compliance with the terms of the Contract
Documents and is not in default thereunder; (b) no event has occurred that with the giving of notice
or passage of time would constitute a default by the DB Contractor hereunder or under the Contract
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Documents; and (c) the Mobility Authority has received the Warranty Bond. TxDOT shall be
named an additional obligee on the Performance Bond.

9.3 Payment Bond

Upon the issuance by the Mobility Authority of NTP1, the DB Contractor shall deliver to
the Mobility Authority a labor and material payment bond in the amount of the DB Price and in
the form attached hereto as Exhibit J (the "Payment Bond'"). The Mobility Authority shall
provide a written release of the Payment Bond the later of (a) one year after Final Acceptance,
provided that the DB Contractor has delivered to the Mobility Authority (i) evidence satisfactory
to the Mobility Authority that all Persons performing the Work have been fully paid, (ii)
unconditional waivers of claims in form and substance satisfactory to the Mobility Authority,
executed by all of such Persons, and (iii) the Warranty Bond; or (b) upon expiration of the statutory
period for Subcontractors to file a claim against the bond for Work, provided that the Mobility
Authority has received the Warranty Bond. TxDOT shall be named an additional obligee on the
Payment Bond.

9.4 Warranty Bond

After Final Acceptance and subject to the requirements herein, the DB Contractor may
obtain a release of the Performance and Payment Bonds by providing a warranty bond which shall
guarantee performance of the Work required to be performed during the Warranty period and
which shall also constitute a payment bond guaranteeing payment to Persons performing such
Work ("Warranty Bond"). The Warranty Bond shall be in the amount of 10% of the DB Price
and shall be in the form attached hereto as Exhibit K. TxDOT shall be named an additional obligee
on the Warranty Bond.

9.5 Surety Financial Requirements

Any bond provided in accordance with this Section 9 shall be issued by a Surety with an
A.M. Best and Company rating level of A-minus (A-) or better, Class VIII or better, or as otherwise
approved in writing by the Mobility Authority, in its sole discretion.

9.6 Performance by Surety or Guarantor

Performance by a Surety or a Guarantor of any of the obligations of the DB Contractor
shall not relieve the DB Contractor of any of its obligations hereunder.

9.7 Guarantee

9.7.1 If at any time during the course of the DB Agreement the total combined Tangible
Net Worth of the DB Contractor, its equity members and any Guarantors, if any, is less than
$100,000,000 (excluding Tangible Net Worth in excess of any applicable limit of liability stated
in the guarantee), the DB Contractor shall provide one or more guarantees making up the
difference. Each such guarantee shall be in the form attached to the Instructions to Proposers as
Form N together with appropriate evidence of authorization thereof, and the total liability
thereunder shall be equal to or greater than the difference between $100,000,000 and such total
combined Tangible Net Worth. Each guarantee must be provided by (a) a parent corporation, a
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shareholder or another Affiliate of the DB Contractor, or (b) a parent corporation or a shareholder
of an equity member of the DB Contractor.

10. INSURANCE

The DB Contractor shall purchase and continuously maintain in full force and effect
through Project Final Acceptance, or such longer or shorter time as may be specifically provided
below, the insurance coverages specified in this Section 10. These insurance coverage
requirements are also subject to all other applicable sections of the Contract Documents. The
insurance, except for professional liability and worker’s compensation, provided hereunder shall
be available for the benefit of the Mobility Authority and the DB Contractor with respect to
covered claims, but shall not be interpreted to relieve the DB Contractor of any obligations
hereunder. All insurance required hereunder shall be procured from insurance or indemnity
companies with an A.M. Best and Company rating level of A- or better, Class VIII or better, or as
otherwise approved by the Mobility Authority and authorized or approved to do business in the
State. All limits of liability set forth below are in U.S. dollars.

10.1 [Reserved]
10.2 Insurance After Issuance of NTP1

During the period commencing with the date on which the Mobility Authority issues NTP1
and ending at Project Final Acceptance (unless otherwise specified herein), the DB Contractor
shall provide and maintain insurance as specified in this Section 10.2.

10.2.1 Commercial General Liability Insurance

(a) The DB Contractor shall provide and maintain commercial general liability
coverage (for bodily injury, property damage, personal injury and advertising injury) during the
period starting on the date on which the Mobility Authority issues NTP1 and ending on the date
of Final Acceptance using an ISO CG 00 01 (12/07) occurrence form (or equivalent), specifically
including coverage for contractual liability per standard ISO policy terms, premises operations,
independent contractors, products and completed operations, broad form property damage and
hazards commonly referred to as "XCU," with limits of $2,000,000 per occurrence and $4,000,000
general per project aggregate. The policy shall not include any professional liability exclusion as
it relates to "means and methods" of construction. The definition of "Insured Contract" in the
policy should be amended to state that "professional services" does not include "means and
methods" of construction. The policy shall include the Limited Exclusion-Contractors-
Professional Liability Endorsement CG22-80, CG22-79, or their equivalent. There shall be no
exclusion for work performed on or within 50 feet of any railroad property. The definition of
"Insured Contract" in the policy shall include that part of any contract or agreement that
indemnifies a railroad for bodily injury or property damage arising out of construction or
demolition operations on or within 50 feet of any railroad property. The policy shall include a
"Limited Coverage — Repair Work Endorsement" that shall extend coverage under the policy for
warranty repair work from Final Acceptance until the end of the Warranty Period. The policy shall
include products and completed operations extended coverage in the amount of $4,000,000, and
this coverage shall be maintained until the end of the Warranty Period. The DB Contractor shall
be the named insured and each of the Indemnified Parties, including the railroad(s), shall be
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additional insureds, on a primary and non-contributory basis. The policy deductibles shall not
exceed 5% of the policy limits.

(b) If the DB Contractor’s commercial general liability insurance or other form
with a general aggregate limit is used, then the aggregate limits shall apply separately to the
Project, or the DB Contractor may obtain separate project specific insurance to provide the
required limit which shall not be subject to depletion because of claims arising out of any other
project or activity of the DB Contractor. The policy terms, conditions, coverage and limit
requirements for the project specific policy are the same as referenced in (a) above.
Notwithstanding any other provision of the Contract Documents, the project policy shall not be
cancellable, except for non-payment of premium, fraud, material misrepresentation, or non-
compliance with reasonable loss control recommendations.

10.2.2 Umbrella Excess Liability

(a) The DB Contractor shall provide and maintain umbrella excess liability
coverage with limits of $30,000,000 per occurrence and $30,000,000 per project aggregate on the
same basis as outlined in Sections 10.2.1 (a) or (b) above, 10.2.3 and 10.2.4. Any such umbrella
excess insurance shall be at least as broad as the DB Contractor’s primary insurance.

10.2.3 Workers’ Compensation Insurance and Employer’s Liability Insurance

If applicable, during the period commencing on the date on which the Mobility Authority
issues NTP1 and ending on the date of Project Final Acceptance, the DB Contractor shall provide
and maintain worker’s compensation insurance in conformance with applicable Law and
employer’s liability insurance (for bodily injury or disease) with limits of $1,000,000 per accident
for all of its employees involved with the performance of the Work. The DB Contractor shall be
the named insured on these policies. The worker’s compensation coverage will contain the
following endorsements:

(a) An endorsement extending the policy to cover the liability of the insureds
under the Federal Employer’s Liability Act.

(b) A voluntary compensation endorsement.
(©) An alternate employer endorsement.

(d) An endorsement extending coverage to all states operations on an "if any"
basis.

10.2.4 Business Automobile Liability Insurance

The DB Contractor shall provide and maintain business automobile liability insurance,
commencing on the date on which the Mobility Authority issues NTP1 and ending upon the date
of Project Final Acceptance, covering the DB Contractor’s legal liability arising out of the
ownership, operation, maintenance or use of all owned/leased, non-owned and hired vehicles used
in the performance of the Work, including loading and unloading, with limits of not less than
$2,000,000 combined single limit for bodily injury and property damage liability; provided,
however, that such coverage shall be maintained for vehicles used in performance of Warranty

Central Texas Regional Mobility Authority 32 DB Agreement — EXECUTION COPY
183 North Mobility Project



work until the expiration of the Warranties. The DB Contractor shall be the named insured and
each of the Indemnified Parties shall be named as additional insureds, on a primary and non-
contributory basis, with respect to liability arising out of the acts or omissions of any member of
the DB Contractor Group, whether occurring on or off of the Site. The policy shall include auto
pollution liability coverage. The policy deductibles shall not exceed 5% of the policy limits.

10.2.5 Professional Liability Insurance

The DB Contractor shall provide and maintain or cause its lead design Subcontractor to
provide professional liability coverage, through a specific project professional liability policy, with
limits not less than $10,000,000 per negligent act, error or omission limit and $10,000,000
aggregate. The professional liability coverage shall protect against any negligent act, error or
omission arising out of design or engineering services performed by the DB Contractor’s lead
design Subcontractor or its lower tier design subcontractors or subconsultants. The policy shall
have a retroactive date no later than the date on which the RFDP Documents are issued and shall
have a five-year extended reporting period from the date of Final Acceptance with respect to claims
or suits which were not made or brought during the term of the policy. The coverage shall include
the DB Contractor’s lead design Subcontractor and its design subcontractors and subconsultants
of any tiers. The policy shall include a Notice of Circumstance provision. The policy shall not
contain any exclusion for cost estimates or delay in project completion. Notwithstanding any other
provisions of the Contract Documents, the project policy shall not be cancellable, except for non-
payment of premium, fraud, material misrepresentation, or pursuant to a material variance
endorsement. As an alternative to the project specific coverage described above, the DB
Contractor may instead substitute the professional liability coverage that it or its lead design firm
carries provided that (a) such coverage is in the amount of at least $20,000,000 per negligent act,
error or omission and $20,000,000 aggregate, (b) such policy is maintained until at least five (5)
years following Substantial Completion of the Project, and (c) the owner of the policy provides
the Mobility Authority, on an annual basis, with a current certificate of insurance and a copy of its
financial statements, including balance sheet, income statement, and statement of cash flow.

10.2.6 Pollution Liability Insurance

The DB Contractor shall provide and maintain Contractor's Pollution Liability coverage on
an occurrence basis, through a Specific Project Pollution Liability Policy, with limits not less than
$5,000,000 per "pollution incident" and $5,000,000 aggregate. The pollution liability coverage
shall protect against the DB Contractor’s legal liability arising out of any construction and related
activities with respect to the Project, including off site activities related to transportation and/or
disposal. The policy shall provide coverage from the date on which the NTP1 is issued until five
(5) years from the date of Final Acceptance. The policy shall include coverage for damage
(including loss of use of) to natural resources. Each of the Indemnified Parties shall be named as
an additional insured, on a primary and non-contributory basis, to this policy with respect to
liability arising out of the acts, errors, and omissions of any member of the DB Contractor Group
and Subcontractors whether occurring on or off of the site. Notwithstanding any other provisions
of the Contract Documents, the project policy shall not be cancellable, except for non-payment of
premium, fraud, material misrepresentation, or non-compliance with reasonable loss control
recommendations.
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10.2.7 Builder’s Risk

The DB Contractor shall procure and maintain builder’s risk insurance for the Project as
specified below. The insureds shall be the DB Contractor, all Subcontractors (excluding those
solely responsible for design Work) of any tier, and each of the Indemnified Parties, as their
interests may appear. The insurance shall be maintained during the period starting on the date of
commencement of construction and ending on the date of Substantial Completion.

10.2.7.1 Minimum Scope: A blanket builder's risk insurance policy on an
"all risk" basis for the entire Project including: (1) coverage for resulting property damage caused
by faulty workmanship, use of Nonconforming Work materials, omission or deficiency in design
or specifications; (2) coverage against damage or loss caused by the perils of fire (with extended
coverage), earth movement, flood, theft, vandalism and malicious mischief and machinery
accidents; (3) coverage for removal of debris, contaminants and pollutants (as defined in the
policy) including demolition from the enforcement of any applicable local, state, or federal
requirement, and insuring the buildings, structures, machinery, equipment, facilities, fixtures and
all other properties constituting a part of the Project; (4) inland transit coverage (ocean marine
coverage, if applicable, shall be provided through a separate Ocean Marine insurance policy unless
insured by the supplier), with sub-limits sufficient to insure the full replacement value of any key
equipment item; (5) coverage with sub-limits sufficient to insure the full replacement value of any
property or equipment stored either on or off the Site, and (6) coverage for architect and
engineering fees required as a result of a covered loss. Such insurance shall be on a form
acceptable to the Mobility Authority and shall have a limit equal to the probable maximum loss to
replace the completed Project plus "soft cost expense cover," as defined in the policy (including,
at a minimum, attorneys' fees and fees and other costs associated with such damage or loss and
with any Governmental Approvals), with a limit of $5,000,000 and shall include flood insurance
with a $25,000,000 minimum annual aggregate limit. There shall be no coinsurance penalty
provision in any such policy. Ocean Marine coverage, if applicable, shall be provided through this
insurance or separate Ocean Marine insurance. Deductibles or self-insured retentions shall not
exceed 5% of the policy limits.

10.2.8 Valuable Papers

The DB Contractor shall provide valuable papers insurance with a limit of not less than
$200,000 each loss. Such insurance shall assure the restoration of any Plans, drawings,
computations, field notes, or other similar data relating to the Work and/or the Project in the event
of loss or destruction until all such items and data are turned over to the Mobility Authority. Such
insurance may be provided separately or as part of the DB Contractor’s Builder's Risk policy.

10.3 General Insurance Requirements
10.3.1 Premiums, Deductibles and Self-Insured Retentions

The DB Contractor shall be responsible for payment of premiums for all insurance required
under this Section 10. The DB Contractor shall be solely responsible for all other deductibles and
self-insured retentions hereunder. The DB Contractor further agrees that for each claim, suit or
action made against insurance provided hereunder, with respect to all matters for which the DB
Contractor is responsible hereunder, the DB Contractor shall be solely responsible for amounts in
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excess of the coverage provided. With respect to all matters for which the Mobility Authority is
responsible hereunder, the Mobility Authority shall remain fully responsible for amounts in excess
of the coverage provided.

10.3.2 Verification of Coverage

(a) The DB Contractor Policies. Concurrently with the date on which coverage
is required to be procured under this Section 10, the DB Contractor will deliver to the Mobility
Authority original certificates of insurance, which shall be completed by an agent authorized to
bind the named underwriter(s) and their company to the coverage, limits and termination
provisions shown thereon, and which shall furnish and contain all required information referenced
or indicated thereon. The original certificate(s) must have the agent’s original signature, including
the signer’s company affiliation, title and phone number, and be mailed directly from the agent to
the Mobility Authority. The Mobility Authority shall have no duty to pay or perform under this
DB Agreement until such certificate(s) shall have been delivered to the Mobility Authority. Upon
the Mobility Authority’s request, duplicate copies of each of the insurance policies (including all
endorsements and amendments) required under Section 10 shall be provided to the Mobility
Authority; provided that where the DB Contractor is permitted to provide certain coverages
through its corporate program, instead of providing copies, the DB Contractor may make such
policies available for inspection by the Mobility Authority at the DB Contractor’s corporate
offices.

(b) Renewal Policies. When applicable, not less than 30 Days prior to the
expiration date of any policy of insurance required by this Section 10, the DB Contractor shall
deliver to the Mobility Authority a binder or certificate of insurance with respect to each renewal
policy. If requested by the Mobility Authority from time to time, certified duplicate copies of the
renewal policy shall also be provided; provided that where the DB Contractor is permitted to
provide certain coverages through its corporate program, instead of providing copies, the DB
Contractor may make such policies available for inspection by the Mobility Authority at the DB
Contractor’s corporate offices.

10.3.3 Subcontractor Insurance Requirements

The DB Contractor shall cause each Subcontractor to provide insurance that complies with
requirements for the DB Contractor-provided insurance set forth in this Section 10 in
circumstances where the Subcontractor is not covered by the DB Contractor-provided insurance
and provided that the DB Contractor shall have sole responsibility for determining the limits of
coverage required to be obtained by Subcontractors, which determination shall be made in
accordance with reasonable and prudent business practices. The DB Contractor shall cause each
such Subcontractor to include each of the Indemnified Parties as additional insureds on a primary
and non-contributory basis, under such Subcontractor’s commercial general liability, umbrella
excess liability, and business automobile liability insurance policies. The DB Contractor shall
require each such Subcontractor to require that its insurer agree to waive any subrogation rights
the insurers may have against the Indemnified Parties. The Mobility Authority shall have the right
to contact the Subcontractors directly in order to verify the above coverage.
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10.3.4 Endorsements and Waivers

All insurance policies required to be provided by the DB Contractor hereunder shall contain
or be endorsed to contain the following provisions, provided that, for the workers’ compensation
policy and the professional liability policy, only the following clause (d) shall be applicable:

(a) For claims covered by the insurance specified herein, said insurance
coverage shall be primary insurance with respect to the insureds and additional insureds and shall
specify that coverage continues notwithstanding the fact that the DB Contractor has left the Site.
Any insurance or self-insurance beyond that specified in this DB Agreement that is maintained by
an insured or additional insured shall be excess of such insurance and shall not contribute with
such primary insurance.

(b) Any failure on the part of a named insured to comply with reporting
provisions or other conditions of the policies, any breach of warranty, any action or inaction of a
named insured or others, any foreclosure relating to the Project or any change in ownership of all
or any portion of the Project shall not affect coverage provided to the other insureds or additional
insureds.

(©) The insurance shall apply separately to each insured and additional insured
against whom a claim is made or suit is brought, except with respect to the aggregate limits of the
insurer’s liability.

(d) Each policy shall be endorsed to state that coverage shall not be suspended,
voided, canceled, modified or reduced in coverage or in limits except after 30 days’ prior written
notice has been given to the Mobility Authority and the DB Contractor. Such endorsement shall
not include any limitation of liability of the insurer for failure to provide such notice.

(e) All Commercial General Liability endorsements adding additional insureds
shall be on forms CG-20-10 (latest edition) or an equivalent form providing additional insureds
with coverage for premises/operations and CG 2037 (or equivalent) for completed operations.

§)) Each policy shall provide coverage on an "occurrence" basis and not a
"claims made" basis (with the exception of professional liability policies).

10.3.5 Waivers and Subrogation

The Mobility Authority and the DB Contractor waive all rights against each other, against
each of their agents and employees and their respective members, directors, officers, employees,
agents and consultants for any claims, but only to the extent covered by insurance obtained
pursuant to this Section 10, except such rights as they may have to the proceeds of such insurance
and provided further that the DB Contractor shall not be entitled to additional compensation or
time extension under this DB Agreement to the extent compensated by any insurance specified
herein. The DB Contractor shall cause all Subcontractors to provide similar waivers in writing
each in favor of all other parties enumerated above. Each policy shall include a waiver of any right
of subrogation against the additional insureds (and their respective members, directors, officers,
employees, agents and consultants).

10.3.6 Changes in Requirements
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The Mobility Authority shall notify the DB Contractor in writing of any changes in the
requirements applicable to insurance required to be provided by the DB Contractor. Pursuant to a
Change Order, any additional cost from such change shall be paid by the Mobility Authority and
any reduction in cost shall reduce the DB Price.

10.3.7 No Recourse

There shall be no recourse against the Mobility Authority for payment of premiums or
other amounts with respect to the insurance required to be provided by the DB Contractor
hereunder.

10.3.8 Support of Indemnifications

The insurance coverage provided hereunder by the DB Contractor is not intended to limit
the DB Contractor’s indemnification obligations under Section 23.

10.3.9 Commercial Unavailability of Required Coverages

If, in the future, through no fault of the DB Contractor, any of the coverages required in
this Section 10 (or any of the required terms of such coverages, including endorsements and/or
policy limits) are not available or become in the future unavailable as determined under a
commercial reasonableness standard, the Mobility Authority will work with the DB Contractor to
find commercially reasonable alternatives to the required coverages that are acceptable to the
Mobility Authority and to the DB Contractor. In the event any required coverage is not available
and no reasonable alternative is acceptable, the Mobility Authority shall be entitled to a Change
Order to reduce the DB Price by the cost of any required insurance that is not obtained due to
commercial unavailability.

10.4 Mobility Authority’s Right to Remedy Breach by the DB Contractor

If the DB Contractor or any Subcontractor fails to provide insurance as required herein, the
Mobility Authority shall have the right, but not the obligation, to purchase such insurance. In such
event, the amounts paid by the Mobility Authority shall, at the Mobility Authority’s sole option,
be deducted from amounts payable to the DB Contractor or reimbursed by the DB Contractor upon
demand, with interest thereon at the maximum rate allowable under applicable Law from the date
of payment by the Mobility Authority. Nothing herein shall preclude the Mobility Authority from
exercising its rights and remedies under Section 17 as a result of the failure of the DB Contractor
or any Subcontractor to satisfy the obligations of this Section 10.

10.5 Other Conditions
10.5.1 Minimum Safety Compliance Requirements

The DB Contractor shall be solely responsible for safety on the Site, and shall comply in
all respects with the Safety Plan. Each Subcontractor, before performing any Work, shall agree in
writing to, and shall when performing any Work, comply with the requirements of the Safety Plan.
Any suspension of Work by the Mobility Authority related to safety concerns, including the failure
of any member of the DB Contractor Group to comply with the Safety Plan, shall be considered a
suspension for cause under Section 15.2.
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10.5.2 Due Care Required

Nothing contained in this Section 10 shall relieve the DB Contractor or any Subcontractors
of its obligation to exercise due care in the performance of the Work and to complete the Work in
strict compliance with this DB Agreement.

10.6 Prosecution of Claims

Unless otherwise directed by the Mobility Authority in writing, the DB Contractor shall
report and process all potential claims by the Mobility Authority or the DB Contractor against the
insurance required to be provided hereunder. The DB Contractor agrees to report timely to the
insurer(s) any and all matters which may give rise to an insurance claim and to promptly and
diligently pursue any and all insurance claims on behalf of the Mobility Authority, whether for
defense or indemnity or both. The Mobility Authority agrees to notify the DB Contractor of the
Mobility Authority’s incidents, potential claims, and matters which may give rise to an insurance
claim by the Mobility Authority, to tender its defense or the claim to the DB Contractor, and to
reasonably cooperate with the DB Contractor for the DB Contractor to fulfill its duties hereunder.

10.7 Commencement of Work

The DB Contractor shall not commence Work under this DB Agreement until it has
obtained the applicable insurance required under this Section 10 and such insurance has been
approved by the Mobility Authority. The DB Contractor shall not allow any Subcontractor to
commence work under its Subcontract until the insurance required of the Subcontractor has been
obtained and approved by the DB Contractor. If the insurance provided by the DB Contractor fails
to comply with the requirements listed herein, or if the DB Contractor fails to maintain such
insurance, then the Mobility Authority maintains the right to suspend the DB Contractor’s right to
proceed until the Mobility Authority receives satisfactory evidence that the required insurance
coverage has been procured in accordance with the terms hereof.

10.8 Disclaimer

The DB Contractor and each Subcontractor have the responsibility to make sure that their
insurance programs fit their particular needs, and it is their responsibility to arrange for and secure
any insurance coverage which they deem advisable, whether or not specified herein.

10.9 Insurance During Warranty Period

During the period following Final Acceptance and prior to expiration of the DB
Contractor’s Warranty, the DB Contractor shall make available all insurance as specified in
Section 10.2, excluding builder's risk coverage, which coverage shall be reinstated by the DB
Contractor in the event of, and prior to the commencement of any required Warranty Work by the
DB Contractor.
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11.  SITE SECURITY; RESPONSIBILITY FOR LOSS OR DAMAGE
11.1 Site Security

The DB Contractor shall provide appropriate security for the Site, and shall take all
reasonable precautions and provide protection to prevent damage, injury, or loss to the Work and
materials and equipment to be incorporated therein, as well as all other property at or on the Site,
whether owned by the DB Contractor, the Mobility Authority, or any other Person.

11.2 Risk of Loss or Damage; Maintenance and Repair of Work

The Work includes maintenance throughout the entire period from the DB Contractor’s
placement of barricades anywhere for the Project until Final Acceptance in accordance with
Technical Provision 24. In addition to such routine maintenance, the DB Contractor, at no
additional cost to the Mobility Authority, shall maintain, rebuild, repair, restore or replace all
Work, including Design Documents, Construction Documents, materials, equipment, supplies and
maintenance equipment which are purchased for permanent installation in, or for use during
construction of the Project that is injured or damaged prior to Substantial Completion, regardless
of who has title thereto under the Contract Documents and regardless of the cause of the damage
or injury, except to the extent that (a) the Mobility Authority is responsible for such costs in
accordance with the terms of this DB Agreement, (b) control of such improvements has transferred
to third parties (other than the Mobility Authority), or (¢) the DB Contractor retains responsibility
for loss and control of certain elements of the Project beyond Final Acceptance. The DB
Contractor, at its cost and on the same conditions, shall also have sole responsibility during such
periods for rebuilding, repairing and restoring all other property within the Final ROW whether
owned by the DB Contractor, the Mobility Authority or any other Person. If insurance proceeds
with respect to any loss or damage are paid to the Mobility Authority, then the Mobility Authority
shall arrange for such proceeds to reimburse the DB Contractor as repair or replacement work is
performed by the DB Contractor to the extent that the Mobility Authority has not previously paid
for such repair or replacement work; provided, however, that release of such proceeds to the DB
Contractor shall not be a condition precedent to the DB Contractor’s obligation to perform such
replacement or repair work or indicate that such replacement or repair work has been approved
and accepted by the Mobility Authority. Notwithstanding this Section 11.2 or any other provision
of this DB Agreement, the DB Contractor shall be entitled to a Change Order for any unreimbursed
costs it incurs related to repairs resulting from the actions of any third parties that exceed $300,000
in the aggregate. In no event shall the DB Contractor be entitled to a Change Order to extend the
Completion Deadline related to its obligations under this Section 11.2.

12. WARRANTIES
12.1 Warranties

12.1.1 The warranties set forth in Sections 12.1.1.1 and 12.1.1.2 shall individually be
referred to herein as a "Warranty" and, collectively, as the "Warranties".

12.1.1.1 The DB Contractor Warrants that for Design Work:
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(a) all professional engineering services performed pursuant to
the Contract Documents shall conform to all professional engineering principles generally
accepted as standards of the industry in the State at the time the services are performed;

(b) the Project shall be free of errors or omissions that would not
be committed by an ordinarily prudent engineer and shall be free of Deviations not previously
approved by the Mobility Authority in accordance with the Contract Documents;

(c) the Work shall be designed so as to not require significant or
unusual maintenance, including landslide/rock removal, drainage repair and mud removal due to
erosion; and

(d) the Work shall meet all of the requirements of the Contract
Documents.

12.1.1.2 The DB Contractor Warrants for Construction Work:

(a) each of the Warranty specifications set forth in Section 3.4
of Technical Provision 3; and

(b) the Work shall meet all of the requirements of the Contract
Documents.

12.1.1.3 Except as provided in Section 12.1.1.1 and 12.1.1.2, the DB
Contractor makes no other warranties or guarantees, express or implied, with respect to the quality
of the Work. IMPLIED WARRANTIES, INCLUDING BUT NOT LIMITED TO
WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE,
ARE SPECIFICALLY DISCLAIMED AND EXCLUDED.

12.1.2 The Warranties for the Project shall commence upon Final Acceptance for the
remaining Work, and shall remain in effect until the time specified in Technical Provision 3 with
respect to each of the general conditions set forth in such Technical Provision 3. If the Mobility
Authority determines that any of the Work has not met the standards set forth in this Section 12.1
and Technical Provision 3 at any time during the warranty period for such Work, then the DB
Contractor shall correct such Work as specified in Technical Provision 3, even if the performance
of such corrective work extends beyond the stated warranty period.

12.1.3 If the DB Contractor does not use its Best Efforts to effectuate a remedy within
the agreed time, as set forth in Technical Provision 3, then the Mobility Authority shall have the
right to perform or have performed by third parties the necessary remedy, and the Mobility
Authority shall, at its option, deduct from any moneys due or to become due the DB Contractor
and/or obtain reimbursement from the DB Contractor for such cost, with interest thereon from the
date of the Mobility Authority’s disbursement until payment is received by the Mobility Authority
at the lesser of (i) 12% per annum or (ii) the maximum amount allowable under applicable Law.

12.1.4 All costs of repairing, replacing or correcting Work pursuant to the Warranties,
including additional testing and inspections, shall be deemed included in the DB Price. Should
the DB Contractor fail to submit within five (5) Days following written notice from the Mobility
Authority a reasonable work plan evidencing the DB Contractor's commitment to promptly begin
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performance of Warranty work as directed by the Mobility Authority, and the Mobility Authority
is required to perform the same, the DB Contractor shall reimburse the Mobility Authority for all
expenses, direct and indirect, incurred by the Mobility Authority as a result of such Warranty work,
including any costs incurred by the Mobility Authority for independent quality assurance and/or
quality control with respect to the Warranty work, within ten Days after the DB Contractor’s
receipt of invoices therefor (including, subject to the $10,000,000 limitation in Section 18.3.1(c),
any lost toll revenue arising from or relating to such repair, replacement or corrective work) with
interest thereon from the date such costs are incurred by the Mobility Authority until payment is
received by the Mobility Authority at the lesser of (i) 12% per annum or (ii) the maximum amount
allowable under applicable Law. Alternatively, the Mobility Authority may, at its option, deduct
such sums from any moneys due or to become due the DB Contractor. Any dispute relating to this
Section 12 shall be subject to the dispute resolution provisions contained in Section 25 of this DB
Agreement, provided that the DB Contractor shall proceed as directed by the Mobility Authority
pending resolution of the dispute.

12.1.5 The Mobility Authority will notify the DB Contractor when action is required to
address a condition that it has determined to be unsafe, and the DB Contractor must make
immediate emergency repairs. However, if the DB Contractor is unavailable or unable to comply
with this requirement to the Mobility Authority’s satisfaction and within the time frame required
by the Mobility Authority, the Mobility Authority will perform, or have performed, any necessary
emergency repairs. Any such emergency repairs undertaken will not relieve the DB Contractor
from the obligation to meet the Warranty req